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PEEFACE. 


The  Bench  and  Bar  have  long  felt  the  necessity  of  some 
elementary  work  on  the  law  of  Lis  Pendens.  The  labor  to 
the  practicing  lawyer  of  collecting  for  application  in  daily 
practice,  from  the  many  decisions  on  that  subject  scattered 
through  the  books,  eliminating  general  principles  from  a  mass 
of  apparently  conflicting  and  irreconcilable  cases,  and  de- 
ducing correct  conclusions  from  them,  is  by  no  means  in- 
considerable. 

Many  of  the  States  have  adopted  what  are  known  as  Lis 
Pendens  Statutes.  While  these  statutes  are  in  some  respects 
similar,  in  others  they  differ  materially.  The  courts  of  last 
resort  of  the  various  States  where  they  are  in  force  have, 
moreover,  each  given  loccd  construction  to  them  by  a  series 
of  decisions. 

Li  other  States  the  common  law  is  in  force  on  this  subject, 
while,  in  still  others,  statutes  merely  modifying  more  or  less 
the  common  law  have  been  adopted.  Under  these  circum- 
stances the  decisions  of  the  courts  on  the  law  of  Lis  Pen- 
dens have  been  often  made  with  more  special  reference  to 
local  laws  than  to  general  rules  or  principles  of  universal 
application.  The  growing  importance  of  modern  litigation 
also  has  added  to  the  importance,  if  not  to  the  necessity,  of 
a  better  understanding  of  this  branch  of  the  law. 

Cases  are  often  brought  involving  judicial  proceedings  in 
sifter  States,  and  in  the  Federal  courts — cases  in  which  are 
called  in  question  the  judicial  determinations  of  the  courts 
in  the  different  States. 
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In  such  cases  it  becomes  necessary  to  know  what  the  law 
of  Lis  Pendens  is  in  the  various  States  of  the  Union.  More- 
over, the  general  practitioner,  in  the  absence  of  some  ele- 
mentary work  on  the  subject,  unless  he  has  had  occasion  in 
some  special  case  to  consult  the  decisions  with  something 
more  than  ordinary  care,  is  likely  to  have  confused  or  erro- 
neous views  upon  the  law  of  Lis  Pendens.  The  same  thing, 
it  is  true,  may  be  said  of  other  subjects  in  these  times  of 
multiplicity  of  reports  and  of  jarring  and  conflicting  decis- 
ions, often  made  by  the  same  courts ;  but  that  makes  the  re- 
mark none  the  less  applicable  to  the  present  subject 

These  are  some  of  the  considerations  which  have  induced 
the  author  to  write  the  present  work.  He  has  endeavored 
in  the  execution  of  his  plan  to  reduce  the  text  to  as  small  a 
compass  as  was  possil;>le,  in  order  to  properly  treat  all  sub- 
jects legitimately  falling  within  the  perview  of  the  work, 
and  to  keep  within  the  line  of  the  decided  cases ;  but  he  has 
occasionally  yielded  to  his  original  judgment  and  exercised 
the  right  to  question  the  correctness  of  decisions,  which,  as 
it  seemed  to  him,  were  vicious  and  without  the  support  of  rea- 
son. In  no  other  way,  in  his  judgment,  could  an  acceptable 
Treatise  be  produced  upon  this,  or  in  fact,  upon  any  other 
subject  In  order,  however,  to  meet  the  wants  of  the  pro- 
fession, where  the  Reports  of  the  numerous  cases  referred  to 
are  not  within  the  reach  of  the  practitioner,  he  has  added 
succinct  and  copious  notes  of  the  more  important  decided 
cases. 

In  the  execution  of  his  plan  the  author  was  entirely  with- 
out a  model  It  is  believed  that  no  work  was  ever  before 
written  upon  this  subject.  In  the  treatment  of  the  subject 
the  work  has  been  divided  into  Seventeen  Chapters,  treating 
in  the  order  named,  upon  the  early  history  and  origin  of 
Lis  Pendens;  the  principle  upon  which  it  is  based;  the  com- 
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mencement,  continuance  and  close  of  Lis  Pendens;  what 
property  is  subject  to  it;  the  necessary  elements  to  create 
and  make  it  valid ;  what  constitutes  a  full  prosecution  of  a 
case  to  maintain  its  validity;  the  general  application  of  the 
rule  to  cases  as  they  occur  in  practice,  classified  according 
to  subjects;  the  Lis  Pendens  statutes  of  the  various  States ; 
their  construction  by  the  courts  in  those  States  where  they 
have  been  enacted;  and,  Lis  Pendens  as  a  defense.  The 
author  has  added,  in  an  Appendix,  the  Ordinances  of  Lord 
Bacon,  adopted  in  1618,  with  references  to  the  early  English 
Chancery  cases  construing  them.  The  Ordinances  of  Lord 
Bacon  lie  at  the  foundation  of  almost  the  entire  system  of 
Equity  Jurisprudence,  and  will  be  of  interest  to  the  profes- 
sion for  ready  reference. 

The  author  can  scarcely  hope  to  have  avoided  all  errors 
and  imperfections  in  carrying  out  the  plan  of  his  work.  It 
is  some  satisfaction  to  him,  however,  that  his  work  is  to  be 
submitted  to  the  appreciation  and  judgment  of  the  members 
of  that  profession  which  is  the  least  biased  and  most  con- 
servative of  all  the  learned  professions.  If  his  eflEort  shall 
result  in  the  better  understanding,  among  his  professional 
brethren  and  the  courts,  of  a  subject  which  has  seemed  to 
him  worthy  of  a  genercd  Treatise,  and  in  a  more  intelligent 
and  uniform  application  in  the  future  than  in  the  past,  of 
this  branch  of  the  law,  in  the  administration  of  justice,  he 

will  be  content 

J.  L  B. 
Chicago,  Jan.  1,  1887. 
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APPENDIX. 

The  Bnles  or  Ordinances  adopted  by  Lord  Bacon,  in  1618, 
being  101  in  number,  for  the  government  of  proceedings  and  the 
better  administration  of  justice  in  the  Court  of  Chancery. 

For  a  statement  of  the  contents  of  these  Bules  or  Ordinances, 
see  pages  437  to  474^  post. 
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Lord  Bacon  adopted  the  rule  into  chancery. 

Sec.  1.  Lord  Chancellor  Bacon  adopted  certain 
ordinances  or  rules,  "for  the  better  and  more  regular 
administration  of  justice  in  the  chancery,  to  be  daily 
observed,  saving  the  prerogative  of  the  court. "(1) 

The  twelfth  of  these  ordinances  or  rules  provided 
in  these  words,  viz:  "No  decree  bindeth  any  that 
Cometh  in  bona  fide,  by  conveyance  from  the  defendant 
before  the  bill  exhibited,  and  is  made  no  party,  neither 
by  bill,  nor  the  order :  but,  where  he  comes  in  pendente 
lite,  and,  while  the  suit  is  in  full  prosecution,  and  with- 
out  any  color  of  allowance  or  privity  of  the  court, 
there  regularly  the  decree  bindeth ;  but,  if  there  were 
any  intermissions  of  suit,  or  the  court  made  acquainted 
with  the  conveyance,  the  court  is  to  give  order  upon 
the  special  matter  according  to  justice." 

(1)  For  Lord  Bacon's  Rules  see      also  Beamee'  Orders  in  Chancery, 
VoL  2,  pp.  479  and  480  of  Lord     p.  7.    See  Appendix  post 
Bacon's  Works,  by  B.  Montagrue; 
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It  is,  probably,  on  account  of  the  origin  of  the  rule 
hs  pendens,  that  it  is  so  often  called  a  "rule"  in  the 
books. 

Definition  of  terms. 

Sec.  2.  The  words  lis  and  pendens,  lite  and  pen- 
dente, mean  precisely  what  their  Latin  significations 
are: 

Lis  means  an  action,  a  suit,  a  cause,  a  controversy. 

Pendens  is  the  present  participle  of  pendo^  meaning 
continuing  or  pending. 

Pendente  hte  is  the  ablative  absolute  of  lis  pendens. 

Bouvier,  therefore,  very  properly  defines  lis  pen- 
dens to  be  a  pending  suit,  viz :  "pending  the  contin- 
uance of  an  action  while  litigation  continues. "(1) 

Pendente  Ute  means  during  the  pendency  of  a 
suit.(2) 

Lis  is  defined  as  a  suit,  action,  controversy  or  dispute. 

Res  is  the  subject  matter,  or  the  thing  involved  in 
the  suit. 

It  usually  is  tangible  property;  but  it  may  be  a 
property  or  a  personal  right. 

The  commencement  of  lis  pendens  is  the  initial 
point  of  time  at  which  the  court  first  acquires  juris- 
diction of  the  res. 

The  end  of  lis  pendens  is  that  terminal  point  of 
time  at  which  the  court  ceases  to  have  jurisdiction  of 
the  res. 

From  the  commencement  to  the  end  of  lis  pendens 
the  res  may  be  said  to  be  res  Htigiosa,  which  denotes 
the  htigated  or  contested  condition  or  quality  of  the 

(1)  Bouv.  Law  Die,  p.  76;  Bapal-  (2)  Beames'  Orders  in  Chancery, 
jes  and  Lawrence*  Law  Die,  tit  p.  7.  Bap/iljes  and  Lawrence*  Law 
Lis  Pendens,  p.  765.  Die,  p.  945. 
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res.  This  character  of  the  res  remains  fixed  during  the 
pendency  of  the  suit. 

Lis  pendens,  notice  lis  pendens,  the  rule  lis  pendens 
and  notice  of  Us  pendens  are  synonymous  terms. 

How  some  of  these  terms  came  to  be  used  is  ex- 
plained hereafter.  (1) 

Early  judicial  history  of  lis  pendens. 

Sec.  3.  Lord  Bacon  formulated  the  rule  lis  pen- 
dens, but  its  apphcation,  as  a  principle  of  practice  in 
the  courts,  in  all  judicial  proceedings,  was  very 
general  long  before  and  certainly  immediately  after 
its  formulation  by  him. (2) 

It  is  generally,  therefore,  claimed  to  be  of  common 
law  origin.  The  consideration  of  afew  of  the  older  cases 
will  tend  to  sustain  this  position.  la  the  case  of  Hill 
V.  Worsley  and  Eogison,(3)  which  was  decided  in  1663, 
Worsley  had  mortgaged  to  his  co-defendant,  Rogison, 
the  land  which  constituted  the  res,  and  then  agreed 
to  sell  the  same  land  to  the  plaintiff,  Hill,  free  of  in- 
cumbrance, and  partial  payment  was  made  upon  the 
contract.  Afterwards  Worsley  released  to  Eogison 
the  condition  and  power  of  redemption  in  the  mort- 
gage, and,  subsequently,  while  the  property  was  res 
litigiosa,  released  to  him  all  his  right  in  the  res.  The 
court  held,  that  neither  of  these  releases  ought  to 
obstruct  Worsley's  conveyance  to  the  plaintiff.  Hill, 
because  one  of  them  was  given  pending  the  suit. 

The  earhest  reported  case  in  which  the  rule  is 
announced  is  believed  to  be  Arundel  v,  Arundel.  (4) 

(1)  Sec.  17,  post  (3)  Hardie's  B.,  320,  (14  and  15, 

(2)  Beanies'  Orders  in  CJhancery,      Chap.  2.) 

p.  7.    See  post  appendix.  (4)  Anindel  v,  Artmdal,  Oro.  Eliz. 

677;  40  Eliz. 
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Early  decision  of  Lord  Keeper  Finch. 

Sec.  4.  In  Culpeppfer  v.  Aston,(l)  Sir  Robert  Aston, 
the  defendant,  had  purchased  certain  property  after 
it  had  become  res  Htigiosa. 

The  cause  was  heard,  in  the  first  instance,  by  Lord 
Chancellor  Ashley;  but  was  finally  determined  by 
Lord  Keeper  Finch,  who  held,  that  the  purchase  was 
not  good,  saying:  "When  the  bill  was  exhibited 
against  Henry  Culpepper,  the  trustee,  it  will  find  him 
and  all  claiming  under  him  pendente  lite." 

In  Baens  v.  Cunning  et  al.,(2)  decided  in  1677,  the 
court  refers  to  Culpepper  v.  Aston,  and  states  that 
Sir  Eobert  Aston,  though  purchasing  the  same  day 
the  bill  was  exhibited  and  paying  for  his  land  without 
notice,  yet  he  lost  his  land.  (3) 

Early  decisions  of  Lords  Nottingham  and  Camden. 

Sec.  6.  In  the  case  of  Fleming  et  ux.  v.  Page  et 
al.(4)  Lord  Nottingham  held  a  purchase  made  pendente 
Ute  to  be  subordinate  to  the  decree,  and  that  the 
purchaser  took  nothing  by  the  purchase,  and  that  the 
defendants  be  decreed  to  convey. 

In  Walker  v,  Smallwood,(5)  decided  in  1768,  Lord 
Chancellor  Camden  said :  "The  question  is,  where  a 
bill  is  filed  by  a  creditor  for  sale  of  an  estate  to  pay 
debts,  and  all  the  parties  have  put  in  answers  and 
submitted  to  the  jurisdiction,  whether  the  heirs 
at  law  or  devisee  can  seU  without  the  privity  of 
the   court  or   creditors."     *     *     *     "I  hold  it  a 

(1)  Culpepper  v.  Aston,  2  Ch.  Cas.      Johns.  Oh.  R  576. 

115-222.  (4)  Fleming  et  nx.  v.  Page  et  aL, 

(2)  Baens  v.  Cunning  et  al,  1      Finch,  R  320,  321,  (29  Cas.  2.) 

Ch.  Cas.  300.  (5)  Walker  v.  Smallwood,  Amb. 

(3)  See  remarks  of  Kent,  Chan-      677,  678. 
oellor,   in    Murray    v.   Ballou,  1 
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general  rule,    that    an    alienation    pending    suit   is 
void." 

Early  decisions  of  Lords  King  and  Hardwicke. 

Sec.  6.  Again  in  Sorrel  v.  Carpenter, (1)  decided  in 
1728,  Lord  Chancellor  King  in  deciding  the  case  said : 
"Where  there  is  a  conveyance  made  pendente  lite, 
without  any  valuable  consideration,  and  to  avoid  and 
exclude  a  decree,  it  is  to  be  highly  discountenanced, 
and  even  though  the  ahenation  be  for  never  so  good 
a  consideration,  yet,  if  made  pendente  Ute,  the  pur- 
chase is  to  be  invalid." 

In  Garth z;.  Ward,(2)  decided  in  1741,  where  pending 
a  biU  filed  to  estabUsh  a  will,  a  purchase  had  been 
made  of  apportion  of  an  estate  res  htigiosa,  from  one 
of  the  devisees,  Lord  Hardwicke  said :  '*In  bills  of 
this  nature,  for  establishing  a  will  and  perpetuating 
testimony  of  witness,  the  advantage  ought  to  be 
mutual,  and  the  heir  at  law  is  at  as  much  liberty  to 
invalidate  the  wiU  as  the  devisees  are  to  establish  it, 
and  must  be  considered  to  all  intents  and  purposes  as 
ahs  pendens."  *  *  •  "So  in  the  case  of  a  mort- 
gagor who  comes  here  for  redemption  of  a  mortgage, 
if,  during  such  suit,  he  should  assign  the  equity  of 
redemption,  and  in  the  final  hearing  of  the  cause 
there  should  be  a  decree  against  the  mortgagor,  will 
not  the  assignment  of  the  equity  of  redemption  be 
barred  by  the  decree?" 

Other  early  cases. 

Sko.  7.  There  are  numerous  other  early  cases,  prior 
to  the  adoption  of  Lord  Bacon's  rules,  in  which  the 
rule  lis  pendens  is  recognized  and  enforced. 

(1)  Sorrel  v.  Carpenter,  2  P.  Wma         (2)  Garth  v.  Ward,  2  Atk.  174. 
482. 
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It  was  applied  by  Lord  Hardwicke  in  Worsley  v. 
The  Earl  of  Scarborough  ;(1)  by  Lord  Chancellor  Cran- 
worth  in  Bellamy  v.  Sabine, (2)  and  by  Sir  Wm.  Grant, 
in  The  Bishop  of  Winchester  v.  Paine. (3)  It  was  rec- 
ognized and  incorporated  into  a  compilation  of  chan- 
cery rules,  and  causes  in  equity,  called  Prolegomena 
of  equity. 

Supposed  to  be  adopted  by  analogy. 

Sec.  8.  By  some  the  rule  lis  pendens  is  supposed 
to  have  been  adopted  by  analogy,  from  proceedings  at 
law. 

Thus,  in  Sorrel  v.  Carpenter, (4)  Lord  Chancellor 
King  said :  "This  in  imitation  of  the- proceedings  in  a 
real  action  at  common  law,  where,  if  the  defendant 
aliens,  after  pendency  of  the  writ,  the  judgment  in 
the  action  will  overreach  such  ahenation." 

Following  this  suggestion,  perhaps,  other  courts 
have  assigned  the  origin  of  the  rule  hs  pendens,  as 
enforced  in  these  early  cases,  and  formulated  in  Lord 
Bacon's  rule  to  its  adoption  into  chancery  from  anal- 
ogy to  proceedings  at  law. 

Rule  lis  pendens  derived  from  the  civil  law. 

Sec.  9.  The  better  opinion  would  seem  to  be,  that 
the  remote  derivation  of  the  rule  lis  pendens,  is  from 
the  civil  law,  whatever  may  have  been  the  immediate 
origin  of  it. 

The  civil,  or  Eoman  law,  is  the  great  fountain  from 
which  flows  most  of  the  principles  which  make  up  the 

(1)  Worsley   v.  Scarborongh,  3  cited  in  Self  v.  Madox,  1  Vem.459; 
Atk.  392.  Finch  v.  Newnham,  2  Vem.  216; 

(2)  BeUamy  v.  Sabine,  1  De  G.  &  Culpepper  v,  Aston,  2  Cb.  Cas.  116; 
J.  578.  Preston  v.  Tubbin,  1  Vem.  286. 

(3)  Winchester  v.  Paine,  11  Ves.  (4)  Sorrel  v.  Carpenter,  2  P.  Wms- 
194.    See  also,  Qol^on  v.  Oardner,  482. 
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great  body  of  equity  jurisprudence,  as  administered, 
not  only  in  England  and  among  all  English  speaking 
peoples,  but  among  other  peoples  also,  ^y  the 
Roman,  or  civil  law,  it  was  provided  that :  "A  thing 
concerning  which  there  is  a  controversy  is  prohibited, 
during  the  suit,  from  being  alienated."  ''Bern  de  qua 
confroversia  prohibemur  in  acrum  dedicare.^^ 

This  is  the  precise  doctrine  of  lis  pendens,  as  form- 
ulated by  Lord  Bacon  and  practiced  in  the  court  of 
chancery,  before  and  since  that  time. 

From  the  commencement  of  lis  pendens,  by  the 
Roman  law,  the  res  or  subject  of  litigation  was  con- 
verted into  what  was  called  res  litigiosa,(l)  which 
neither  the  plaintiff  nor  defendant  could  alienate. 

The  law  of  lis  pendens  in  other  countries. 

Sbo.  10.  The  Spanish  law  has  derived  the  principle 
of  lis  pendens  from  the  Roman,  and  it  is  known  in 
that  law,  under  the  term  litis  pendenit3a. 

In  the  jurisprudence  of  Continental  Europe,  it  is 
known  by  the  designation,  vitium  litigiosum. 

Bell,  in  his  commentaries  on  the  laws  of  Scotland, 
states  the  Scotch  law  on  this  subject  thus :  "It  is  a 
general  rule  which  seems  to  have  been  recognized  in 
all  regular  systems  of  jurisprudence,  that  during  the 
dependence  of  an  action,  of  which  the  object  is  to 
vest  the  property  or  obtain  the  possession  of  real 
estate,  a  purchaser  shall  be  held  to  take  that  estate 
as  it  stands  in  the  person  of  the  seller,  and  to  be 
.bound  by  the  claims  which  shall  ultimately  be  pro- 
nounced." It  is  grounded  on  the  maxim:  "Pen- 
dente  lite  nihil  innovandum.^\2) 

(1)  Mackenzie's  Boman  law,  (3         (2)  2  BelFs   Oom.  on   Laws  of 
Ed.)  829.  Scotland,  p.  lU, 
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Conclusion  upon  the  subject. 

Sec.  11.  My  conclusion,  from  the  examination 
which  I  have  made,  is,  that  lis  pendens  is  remotely 
derived  from  the  Eoman  law ;  that  it  was  in  force, 
with  shght  modification,  as  a  part  of  the  hody  of  the 
civil  or  Eoman  law,  the  same  in  substance  as  it  is 
practiced  in  England  and  the  United  States ;  that  it  is 
an  essential  principle  in  any  eflScient  judicial  system ; 
and  has,  also,  been  transplanted  from  the  civil  or 
Roman  law  into  the  jurisprudence  of  the  countries  of 
Continental  Europe;  but  that  it  is  also  true  that, 
while  the  germ  of  the  law  of  lis  pendens  was  inocu- 
lated into  the  jurisprudence  of  England  from  Roman 
stock,  before  that  time,  Lord  Bacon  by  his  twelfth 
rule,  for  the  government  of  courts  of  chancery,  first 
gave  it  efficiency  and  precision,  as  a  part  of  the  body 
of  the  common  law  of  England. 

Being  a  rule  of  the  Enghsh  Chancery  Courts,  it  is 
in  force  in  the  United  States,  wherever  statutes  have 
not  been  passed  modifying  the  common  law  on  the 
subject.  (1) 

(1)  1  story's  Eq.  Jur.,  §  57  and  §  5a 
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THE  PRINCIPLE  UPON  WHICH  LIS   PENDENS  BESTS. 

Ssa  12.  The  object  of  lis  pendens. 

SEa  13.  Importance  of  correctly  nnderstanding  it. 

Seo.  14  Sole  object  of  the  rule. 

SEa  15.  Chancellor  Kent's  views. 

Sec.  16.  The  rale  shonld  not  be  promotive  of  fraud. 

SEa  17.  Why  sometimes  termed  "  Notice." 

SEa  18.  Constructive  notice  lis  pendens. 

Ssa  19.  Notice  of  court  proceedings  presumed. 

SEa  20.  John  Newland's  views. 

SEa  2L  Caveat  emptor  as  applied  to  lis  pendens. 

Ssa  22.  Territorial  scope  of  lis  pendens. 

SEa  23.  Extent  of  jurisdiction  further  considered. 

SEa  24.  Conclusions. 

The  object  of  lis  pendens. 

Sec.  12.  The  underlying  principle  upon  which  lis 
pendens  rests,  as  stated  by  Bouvier,  is  that,  during  the 
pendency  of  the  suit,  an  aUenee  may  be  bound  by  the 
proceedings  therein,  subsequent  tq  the  alienation,  and 
that  such  a  purchaser  may  be  bound  by  the  judgment 
or  decree  in  the  suit,  without  being  made  a  party. 
Pendente  lite  nihil  innovetur^  is  a  maxim  of  the  com- 
mon law.(l) 

The  sole  object  of  lis  pendens  is  to  keep  the  subject 
in  controversy  within  the  power  of  the  court,  until  the 
judgment  or  decree  shall  be  entered,  and  thus  make 
it  possible  to  give  effect  to  the  decrees  and  judgments 
of  courts  of  justice. (2) 

Importance  of  correctly  understanding  it. 
Sec  13.    It  is  of  the  greatest  importance  to  have  a 

(1)  Bouv.  Law  Die,  120.  (2)  Coke  Litt  344,  b. 
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correct  understanding  of  the  rule  itself  and  of  the 
reasons  for  its  adoption  and  enforcement,  before  pro- 
ceeding to  a  discussion  of  the  authorities  bearing  upon 
its  application  in  special  cases;  because  a  misappre- 
hension of  the  nature  of  the  rule  lis  pendens  will  cer- 
tainly lead  to  an  erroneous  apphcation  of  it.  It  will 
be  seen,  in  the  course  of  this  treatise,  that  on  this 
account  courts  have  frequently  used  language  which 
tends  to  mislead  and  confuse  rather  than  enlighten. 
Whbre  the  rule  has  not  been  erroneously  applied,  the 
reasons  assigned  for  it  have  not  always  been  the  cor- 
rect ones. 

The  sole  object  of  the  rule. 

Sec.  14.  It  should  always  be  borne  in  mind  that 
the  primary  object — ^it  might  almost  be  said  the  sole 
object — to  be  attained  by  the  rule  lis  pendens,  is  to 
make  it  possible  for  courts  to  execute  their  judgments 
and  decrees.  As  is  well  said  in  the  leading  case  of 
Newman  v.  Chapman  :(1)    "It  is  founded  upon  the 


(i)  Allen  V.  Poole,  54  Miss.  833; 
Fenwick's  Adnu  v.  Macey,  2  K  Hon. 
48a 

In  the  leading*  case  of  Newman 
V,  Chapman,  2d  Band.  93,  a  bill  was 
filed  to  effectuate  a  former  decree. 
The  facts  were  that  the  land  in- 
volved was  the  property  of  James 
Armstead,  who  died  in  1788,  having 
devisttd  the  property  to  his  chil- 
dren, among  whom  "William  Arm- 
stead  was  allotted  a  portion.  De- 
cember 3,  1794,  William  Armstead 
mortgaged  the  portion  allotted  to 
him  to  Abraham  Morehouse,  and 
the  latter  assigned  the  mortgage  to 
Jesse  Simms.  Before  the  mortgage 
was  recorded  and  on  the  11th  day  of 


September,  1797,  William  Armstead 
and  wife  conveyed  by  deed  dated 
September  26, 1793,  to  Thomas  New- 
man. Simms  filed  a  bill  against 
William  Armstead  to  foreclose  the 
mortgage  on  the  12th  day  of  May, 
1797.  A  decree  of  foreclosure  was 
entered,  sale  made  by  commission- 
ers thereunder,  and  a  commission- 
er's deed  executed  to  Simms,  July 
13, 1804,  and  thereafter  Simms  con- 
veyed to  George  Chapman.  Simms 
having  died,  the  present  bill  was 
filed  to  execute  the  decree  against 
Newman  and  others.  As  this  is  a 
case  so  often  referred  to  in  the 
books,  it  is  proper  that  a  more  ex- 
tended notice  than  is  usual  should 
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necessity  of  such  a  rule,  in  order  to  give  effect  to  the 
proceedings  in  courts  of  justice.  Without  it  the 
administration  of  justice  might  in  all  cases  be  frus- 
trated by  successive  alienations  of  the  property  which 
was  the  object  of  litigation,  pending  the  suit,  so  that 
every  judgment  and  decree  could  be  rendered  abor- 


be  giyen  it  in  this  oonnection.  The 
court,  in  deciding  the  case,  say  at 
pa^  102:  ''The  rule,  as  to  the 
effedy  of  lis  pendens,  is  founded 
upon  the  necessity  of  such  a  rule, 
to  give  effect  to  the  proceedings  of 
courts  of  justice.  Without  it,  the 
administration  of  justice  might,  in 
aU  cases,  be  frustrated  by  succes- 
sive alienations  of  the  property, 
which  was  the  object  of  litigation, 
pending  the  suit,  so  that  every  judg- 
ment and  decree  would  be  rendered 
abortive,  where  the  recovery  of 
specific  property  was  the  object 
This  necessity  is  so  obvious,  that 
there  was  no  occasion  to  resort  to 
the  presumption  that  the  purchaser 
really  had,  or  by  inquiry  mighf,  have 
had,  notice  of  the  pendency  of  the 
suit,  to  justify  the  existence  of  the 
rule.  In  fact  it  applied  in  cases  in 
which  there  was  a  physical  im^xjssi- 
bility  that  the  purchaser  could 
know,  with  any  possible  diligence 
on  his  part^  of  the  existence  of  the 
suit,  unless  all  contracts  were  made 
in  the  office  from  which  the  writ 
issued,  and  on  the  last  moment  of 
the  day.  For,  at  common  law,  the 
writ  was  pending  from  the  first  mo- 
ment of  the  day  on  which  it  was 
issued  and  bore  teste,  and  a  pur- 
chaser, on  or  after  that  day,  held 
the  property  subject  to  the  execu- 
tion upon  the  judgment  in  that  suit 
as  the  defendant  would  have  held 


it,  if  no  alienation  had  been  made. 
The  court  of  chancery  adopted  the 
rule,  in  analogy  to  the  common  law; 
but  relaxed,  in  some  degree,  the 
Severity  of  the  common  law.  For, 
no  lis  pendens  existed  until  the 
service  of  the  subpoena  and  biU 
filed;  but,  it  existed  from  the  serv- 
ice of  the  subpoGua,  although  the 
bni  were  not  filed  until  long  after; 
so  that  a  purchaser,  after  service  of 
the  subpoBua  and  before  the  bill 
was  filed,  would,  after  the  filing  of 
the  bill,  be  deemed  to  be  a  lite 
pendente  purchaser,  and  as  such  be 
bound  by  the  proceedings  in  the 
suit,  although  the  subpoena  gave 
him  no  information  as  to  the  sub- 
ject of  the  suit.  A  subpoena  might 
be  served  the  very  day  on  which  it 
was  sued  out,  and  there  is  an  in- 
stance in  the  English  books  of  a 
purchaser  who  purchased  on  the 
day  the  subpoena  was  served,  with- 
out actual  notice,  and  who  lost  his 
purchase  "by  force  of  this  rule  of 
law.  Tliis  principle,  however  neces- 
sary, was  harsh  in  its  effects  upon 
bona  fide  purchasers,  and  was  con- 
fined in  its  operation  to  the  extent 
of  the  policy  on  which  it  was 
founded;  that  is  to  the  giving  Yull 
effect  to  the  judgment  or  decree 
which  might  be  rendered  in  the  suit 
depending  at  the  time  of  purchase. 
As  a  proof  of  this,  if  the  suit  was 
not  prosecuted  with  effect,  as  if  the 
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tive,  where  the  recovery  of  specific  property  was  the 
object." 

The  necessity  of  the  rule  is  inexorable,  tempered  by 
little  or  no  consideration  of  conscience,  because  a 
relaxation  of  tuo  rule,  to  avoid  harsh  apphcations  in 
special  cases,  would  defeat  the  object  of  the  rule  itself. 
Within  certain  hmits,  its  enforcement  is  as  imperative 


suit  at  law  was  discontinued,  or  the 
plaintiff  suffered  a  non-suit,  or  if  a 
suit  in  chancery  was  dismissed  for 
want   of   prosecution,  or  for  any 
other  cause  not  upon  the  merits,  or 
if  at  law   or  in  chancery  a  suit 
abated;  although,  in  all  these  cases^ 
the  plaintiff  or  his  proper  repre- 
sentative, might  bring  a  new  suit 
for  the  same  cause,  he  must  make 
the  one  who  purchased  pending 
the  former  suit,  a  party;  and,  in 
this  now  suit,  such  purchaser  would 
not  be  at  all  affected  by  the  pend- 
ency of  the  former  suit,  at  the  time 
of  his  purchase.    In  the  case  of  an 
abatement,  however,  the   original 
suit  might  be  continued  in  chancery, 
by  revivor,  or  at  law,  in  real  actions, 
abated  by  the  death  of  a  i>arty  by 
joumies'  accounts,   and  the  pur- 
chaser still  be  bound  by  the  final 
judgment  or  decree.    If  a  suit  be 
brought  against  the  heir^  upon  the 
obligation  of  his  ancestors  binding 
his  heirs,  and  he  alienates  the  land 
descended,  pending  the  writ,  upon 
a  judgment  in  that  suit,  the  lands 
in  the  hands  of  the  purchaser  would 
be  liable  to  be  extended,  in  satis- 
faction of  the  debt." 

In  this  case  the  court  held  that 
the  lis  pendens  so  pending  was 
binding  upon  Armstead,  Simms  and 
Newman,  although  the  mortgage  to 


Morehouse  had  not  been  recorded, 
on  the  principle  that  a  lis  pendens 
would  have  force  as  between  Arm- 
stead,  Morehouse,  and  Simms,  his 
assignee,  on  account  of  actual 
knowledge  or  notice  on  their  part, 
and  would  be  binding  on  Newman, 
because  the  deed  to  him  was  made 
pending  the  suit,  and  none  the  less 
binding,  although  it  might  be  that 
Newman  had  no  actual  knowledge 
of  the  pendency  of  the  suit. 

That  the  rule  lis  pendens  is  based 
upon  necessity  and  not  upon  con- 
structive notice,  see  also  the  follow- 
ing authorities: 

Jackson  v,  Andrews,  7  Wend.  152; 
Harrington  v,  Slade,  22  Barb.  166; 
Hersey  v.  Turbett,  27  Pa.  St.,  (3 
Casey,)  418;  Diamond  v,  Iiawrence 
Co.,  SJ  Pa.  St.  353;  Fesslcr's  Appeal, 
75  Pa.  St.  483;  Loomis  v.  Riley,  24 
111.  307;  Jackson  v.  Warren,  32  111. 
332;  Green  et  als.  v.  White,  7 Blackf. 
242;  Growan  v,  Donaldson,  18  B. 
Mon.  231 ;  Inloe's  Lessee  v,  Harvey, 
11  Md.  519;   Blanchard  et  al.  r. 
Ware,  43  Iowa,  530;  Farmers*  Nat. 
Bk.  V.  Fletcher,  44  Iowa,  253;  Ben- 
netts. Williams,  5  Ohio,  461;  Hunt 
V.  Haven,  52  N.  H.  162;  Tilton  v. 
Cofield,  93  U.  S.  163;   County  of 
Warren V.  Marcy,  97  U.S.  (7  Otto,) 
96. 
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as  the  demands  of  military  necessity.  The  very  exist- 
ence and  perpetuation  of  the  courts  depend  upon  its^ 
enforcement. 

Chancellor  Kent's  vie^vs. 

Sec.  15.    Chancellor  Kent  said  in  the  case  of  Mur- 
ray V.  Ballou,(l)  "I  am  bound  to  apply  it  and  it  is  not  in 


(1)  Perhaps  there  is  no  case  bo 
often  cited  on  the  law  of  lis  pen- 
dens as  that  of  Murray  v.  Ballon,  1 
Johns.  Oh.  R  566.  The  eminence 
of  the  Chancellor  who  delivered  the 
opinion  of  the  court,  and  the  learn- 
ing displayed  in  the  opinion  itself, 
have  aUke  contributed  to  make  it  a 
leadinj^  case  upon  the  questions 
involved.  As  the  case  wiU  so 
frequently  be  referred  to  in  the 
subsequent  pap^es  of  this  work,  it  is 
thought  proper  to  reproduce  it  here 
for  ready  reference.  The  material 
facts  of  the  case  are,  that  one  Will- 
iam Green  purchased  the  land 
involved,  together  with  other  lands 
in  1792;  that  in  1796  and  1798 
Green  sold  these  lands  to  divers 
persons  and  took  purchase  money 
mortgages;  that  the  mortgagees  be- 
came insolvent ;  that,  in  conse- 
quence, Green  became  embarrassed 
and  in  1803,  to  secure  advances 
made  by  one  Patrick  Heatly,  a 
brother  of  Green's  wife,  assigned 
the  bonds,  notes  and  mortgages,  to 
Joseph  Winter  as  trustee  for  Heat- 
ly; that  these  mortgages  were  sub- 
sequently foreclosed  and  the  lands 
bid  in  by  Winter  as  trustee  of 
Heatly  under  the  decree  of  fore- 
closure ;  that  on  August  13, 1805, 
after  acquiring  title,  at  the  foreclos- 
ure saje,  Winter  executed  a  deed  of 
trnst,  reciting  the  indebtedness  of 


Green  to  Heatly,  the  assignment  of 
the  mortgages  aforesaid,  and  declar- 
ing his  tr  nst,an(l  among  other  things 
providing  for  reimbursement  of  his 
own  charges  and  expenses.  On  the 
3rd  of  August,  1806,  Heatly  assigned 
to  Temperance  Green,  his  sister  and 
wife  of  William  Green,  all  his  in- 
terests in  the  trust,  and  in  June, 
1809,  she  and  others  filed  their  bill 
against  Winter — to  which  in  Octo- 
ber and  December  following  sup- 
plemental and  amended  bills  were 
added— charging  defendant  Winter 
with  the  facts  above  recited,  and 
praying  an  injunction,  which  was 
issued  and  served  on  Winter.  Sub- 
sequently Winter  was  superseded 
in  his  trust,  and  Eobert  Murray 
was  appointed  a  receiver,  with  au- 
thority to  use  Winter's  name  in 
litigation.  Notwithstanding  these 
proceedings,  in  August,  1810,  Win- 
ter sold  to  Ballou  the  premises 
involved  in  the  case  of  Murray  r. 
Ballou,  and  took  his  bond  and  mort- 
gage for  the  consideration  money, 
which  were  afterwards  assigned  to 
Hunt,  who  subsequently  cancelled 
the  bond  and  mortgage,  and  took  a 
new  bond  and  mortgage  directly  to 
himself  from  Ballou.  Ballou  and 
Hunt  both  claim  to  be  ignorant  of 
the  proceedings  in  the  chancery 
suit  of  Green  v.  Winter,  above  re- 
ferred to,  and  to  have  been  bona 
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my  power  to  dispense  with  it.    I  have  no  doubt  the 
rule  will  sometimes  operate  with  hardship  upon  a  pur- 


fide  pnrchasers  for  value.    Upon 
this  state  of  facts  Chancellor  Kent 
gave  the  following  opinion:  "The 
purchase,  by  Ballon,  of  Winter,  was 
made  in   August,  1810.    The  lot 
purchased  was  held,  at  the  time,  by 
Winter,  in  trust,  for  Temperance 
Green ;  and  a  suit  was  then,  and 
for  a   year  preceding,  had  been, 
pending   in    this    court    by  Mrs. 
Green    against   Winter,  charging 
him  with  a  breach  of  trust,  and 
praying  that  his  authority,  as  trus- 
tee, might  cease;  and  an  injunction 
had  been  issued  and  served,  enjoin- 
ing him  from  any  sale,  disposition, 
or  use  of  any  of  the  lands  or  secu- 
rities held  by  him  in  trust    The 
plaintiff,  Murray,  was,  afterwards, 
appointed  receiver,  with  authority 
to  sue;  and  upon  a  reference  and 
report,  which  took  place  in  the  pro- 
gress of  the  suit.  Winter  was  found 
in  arrear  to  the  amount  of  820,510; 
and  the  amount  of  the  above  sale 
to  Ballon,  as  being  invalid,  and  not 
binding  on  the  cestui  que  trust, 
was  not  allowed  as  a  charge   to 
Winter.    By  the  final  decree.  Win- 
ter was  ordered  to  convey  and  sur- 
render to  Mary  Green  and  Henry 
Green,  the  persons  for  that  purpose 
appointed  by  Mrs.  Green,  all  the 
property    and    interest   whatever 
held  by  him  in  trust.    The  suit  so 
commenced  against  Winter,  having 
been  in  a  course  of  continued  and 
diligent  prosecution,  and   having 
been  finally  conducted  to  a  decree 
by  which  the  charges  in  the  bill 
were  established,  a  question  arises,   ' 
and  has  been  discussed  in  this  case. 


whether  the  purchase  by  Ballou,  of 
part  of  the  trust  property,  pendente 
lite,  is  binding  on  the  cestui  que 
trust.    Ballon  has,  in  his  answer, 
denied  any  knowledge  of  the  suit 
at  the  time  of  his  purchase.    There 
is  no  proof  to  contradict  the  answer, 
and  it  is  to  be  taken  for  true.    But 
though  he  had  no  knowledge  of  the 
suit,  it  is  not  pretended  that  he  was 
ignorant  of   the  existence  of  the 
trust;  and  it  is  to  be  presumed, 
from  his  silence,  that  when  he  pur- 
chased from  Winter,  he  knew  that 
Winter  held  and  sold  the  land,  not 
in  his  own  right,  but  as  trustee. 
The  bill  charges,  that  it  was  gener- 
ally known,  at  the  time  of  the  sale 
that  Winter's  authority  was  ques- 
tioned.   The  answer  goes  no  fur- 
ther than  to  deny  any  knowledge  of 
the  chancery  suit  or  of  the  injunc- 
tion, or  of  any  suspension  or  defect- 
ive power  in  Winter  to  selL  The  an- 
swer of  Hunt  is  to  the  same  limited 
extent;  and  the  probability  is,  that 
it  was  a  matter  of  public  notoriety 
at  the  time,  that  Winter  held  the 
large  real  estate  in  his  possession  as 
a  trustee.    It  has  been   said    by 
counsel  for  the  plaintiffs,  that  Bal- 
lou was  chargeable  with  notice  of 
the  trust,  by  means  of  the  registry 
of  the  deed  from  Heatly  to  Mrs. 
Green,  which  recited  the  declara- 
tion of  trust  executed  by  Winter. 
This  deed,  containing  this  recital, 
was  registered  on  the  9th  of  April, 
1810,  but  I  cannot  x>crceive  any 
justice  in  obliging  Ballou  to  take 
notice  of  the  contents  of  that  deed. 
By  what  dew  was  he  to  be  directed 
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chaser  without  actual  notice,  but  this  seems  to  be  one 
of  the  cases  in  which  private  mischief  must  yield  to 


to  look  into  the  deed  from  Heatly 
to  Mrs.  Green?  He  was  dealing 
with  Winter ;  and  supposing  Win- 
ter's tmst  to  be,  otherwise,  totally 
unknown  to  him,  he  might  as  well 
be  required  to  examine  the  contents 
of  every  deed  on  reoord.  If  there 
had  been  any  deed  on  record  to 
which  Winter  was  a  party,  he  would 
have  had  a  specific  object  and  guide 
for  inquiry;  caeca  regens  filio  ves- 
tigia^ I  have  therefore,  not  thought 
it  reasonable  to  charge  Ballou  with 
a  knowledge  of  the  existing  trust, 
by  reason  of  the  registry  of  Heat- 
ly's  deed,  but  rather  to  infer  that 
knowledge  from  what  is  charged  in 
the  bill,  and  from  the  silence  and 
strong  implied  admission  in  the 
answer.  The  inference  from  the 
answer  is  decisive.  Ha  party  means 
to  defend  himself,  on  the  ground 
that  he  was  a  bona  fide  purchaser 
for  a  valuable  consideration,  with- 
out notice  of  a  trust,  he  must  deny 
the  fact  of  notice,  and  of  every  cir- 
cumstance from  which  it  can  be  in- 
ferred. *  *  *  And  if  noiice  of 
the  trust  existed  when  the  purchase 
was  made,  then  the  general  rule  is, 
that  the  purchaser  becomes  himself 
the  trustee,  notwithstanding  any 
consideration  paid;  (Saunders  v. 
DeHew,  2  Vem.  271;  2  Fonb.  152, 
153,)  and,  though  he  may  not,  per- 
haps, be  bound,  in  most  cases,  if  the 
sale  is  fair,  to  look  to  the  applica- 
tion of  the  moneys,  yet,  if  the  trust 
be  suspended  by  process  of  the 
court,  and  the  sale  be  made,  as  it 
was  here,  in  contempt  of  that  pro- 
cess, the  purchaser,  with  notice. 


ought  not  to  be  allowed  to  defeat  it. 
The  question  of  notice  of  the  trust 
is  also  material,  in  as  much  as  the 
purchaser's  knowledge  of  it  goes  to 
lessen  or  destroy  the  hardship,  if 
any  there  should  be,  in  the  applica- 
tion of  the  maxim,  caveat  emptor. 
If  every  man  purchases  at  his  peril, 
and  is  bound  to  look  to  the  title 
and  the  competency  of  the  seller, 
the  duty  is  the  stronger  if  he  know- 
ingly purchases  of  one  acting  as 
agent  or  trustee  for  others;  for  then 
he  is  bound  to  look  into  the  validity 
and  the  continuance  of  the  author- 
ity, and  to  caU  for  an  explanation 
of  the  nature  and  existing  circum- 
stances of  the  trust.  But  it  will  not 
be  necessary  to  rest  the  cause  on 
this  ground.  The  other  point, 
which  has  been  pressed  for  consid- 
eration, appears  to  be  altogether 
conclusive.  Admitting  that  Ballou 
had  no  knowledge,  in  fact,  of  the 
suit  of  Mrs.  Green  against  Winter, 
when  he  made  the  purchase,  he  is 
nevertheless,  chargeable  with  legal 
or  constructive  notice,  so  as  to  ren- 
der his  purchase  subject  to  the 
event  of  that  suit 

The  established  rule  is:  that  a 
lis  pendens,  duly  prosecuted,  and 
not  collusive,  is  notice  to  a  pur- 
chaser so  as  to  affect  and  bind  his 
interest  by  the  decree;  and  the  hs 
X>endens  begins  from  the  service  of 
the  subpoana  after  the  bill  is 
filed.  The  counsel  for  the  defend- 
ants have  made  loud  complaints  of 
the  injustice  of  this  rule,  but  the 
complaint  was  not  properly  ad- 
dressed to  me;  for  if  it  is  a  well 
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general  convenience."   •    *    *    "We  may  be  assured 
the  rule  would  not  have  existed  and  have  been  sup- 


Bettleci  rule,  I  am  bormd  to  apply 
it,  and  it  is  not  in  my  power  to  dis- 
pense with  it.  I  have  no  doubt 
the  rule  will  sometimes  operate 
with  hardship  upon  a  purchaser 
without  actual  notice;  but  this 
seems  to  be  one  of  the  oases  in 
which  private  mischief  must  yield 
to  general  convenience;  and,  most 
probably,  the  necessity  of  such  a 
hard  application  of  the  rule  will  not 
arise  in  one  out  of  a  thousand  in- 
stances. On  the  other  hand,  we 
may  be  assured  the  rule  would  not 
have  existed,  and  have  been  sup- 
ported for  centuries,  if  it  had  not 
been  founded  in  great  public  util- 
ity. Without  it,  as  has  been  ob- 
served in  some  of  the  cases,  a  man, 
upon  the  service  of  a  subpoena, 
might  alienate  his  lands,  and  pre- 
vent the  justice  of  the  court.  Its 
decrees  might  be  wholly  evaded. 
Li  this  very  case,  the  trustee  had 
been  charged  with  a  gross  breach 
of  his  trust,  and  had  beeq  enjoined 
by  the  process  of  the  court,  six 
months  before  the  sale  in  question, 
from  any  further  sales.  If  his  sub- 
sequent sales  are  to  be  held  valid, 
what  temptation  is  held  out  to 
waste  the  trust  property,  and  de- 
stroy all  the  hopes  and  interest  of 
the  cestui  que  trust?  A  suit  in 
chancery  is,  in  such  case«,  neces- 
sarily tedious  and  expensive  and 
years  may  elapse,  as  in  this  case, 
before  the  suit  can  bo  brought  to  a 
final  conclusion.  If  the  property  is 
to  remain  all  this  time  subject  to 
his  disposition,  in  spite  of  the  ef- 
forts of  the  court  to  prevent  it,  the 


rights  of  that  helpless  portion  of 
the  community,  whose  property  is 
most  frequently  held  in  trust,  will 
be  put  in  extreme  jeopardy.  To 
bring  home  to  every  purchaser,  the 
charge  of  actual  notice  of  the  suit, 
must,  from  the  very  nature  of  the 
case^  be  in  a  great  degree  imprac- 
ticable. The  only  safe  and  efiOcient 
means  of  preventing  such  fraud  and 
injustice,  is  to  charge  the  purchaser 
with  dealing  with  the  trustee  at 
his  peril.  The  policy  of  the  law 
does,  in  general,  cast  that  peril  upon 
the  purchaser.  Oaveat  emptor  is 
the  settled  maxim  of  the  common 
law.  It  is  his  business  to  inquire 
and  to  look  to  the  person  with  whom 
he  deals.  If  he  knows  him  to  be  a 
trustee,  then  let  him  inquire  of  the 
cestui  que  trust,  or  let  him  ask  at 
the  register's  office,  whether  there 
can  be  any  suit  pending  against 
such  trustee.  He  can  always  be 
safe  if  he  uses  due  dUigence;  but 
the  other  party  has  no  means  of 
safety  beyond  his  application  to  the 
court.  Whatever  may  be  thought 
of  the  rule,  it  appears  to  me  to  be 
less  severe  than  that  acknowledged 
rule  of  the  common  law,  on  which 
our  courts  have  repeatedly  acted, 
that  a  conveyance  of  land,  without 
any  warranty  or  covenant  of  title, 
will  not  enable  the  purchaser  to 
resort  back  to  the  seller,  even  if  the 
title  should  fail;  (Frost  v,  Ray- 
mond, 2  Cains  R  188.)  and  if  he 
has  covenants  to  secure  his  title,  he 
can  seek  for  no  more  than  the  con- 
sideration which  he  has  paid,  with- 
out any  allowance  for  the  rise  in 
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ported  for  centuries  if  it  had  not  been  founded  in 
great  public  utility. "  This  view,  as  to  the  object  of 
the  law  of  hs  pendens,  has  been  uniformly  held  by  the 
courts  of  both  the  United  States  and  Great  Britain, 
notwithstanding   occasional   expressions  which   are 


the  value  of  the  land,  or  the  value 
of  the  improyementa  (Pitcher  v, 
Livingstoii,  4  Johns.  Bep.  1«)  I 
have  said  that  the  lis  pendens  was,  of 
itself,  notice  to  the  purchaser,  and 
it  will  now  be  proper  to  show  that 
this  rule  is  weU  established  in 
our  law.  It  is  no  more  than  an 
adoption  of  the  rule  in  a  real  action 
at  common  law,  where,  if  the  de- 
fendant aliens  after  the  pendency 
of  the  writ,  the  jud^fment  in  the 
real  action  will  overreach  such 
alienation.  It  was  one  of  the  or- 
dinances of  Lord  Bacon,  laid  down 
for  the  better  and  more  regular  ad- 
ministration of  j  ustice  in  the  court  of 
chancery,  that  *no  decree  bindeth 
any  that  cometh  in  bona  fide,  by 
conveyance  from  the  defendant,  be- 
fore the  bill  exhibited  and  is  made 
no  party,  neither  by  bill  nor  order; 
but  where  he  comes  in  pendente 
lite,  and  while  the  suit  is  in  fuU 
prosecution,  and  without  any  color 
of  allowance  or  privity  of  the  court, 
there  reprularly  the  decree  bindeth.' 
(Lord  Bacon's  works,  VoL  4,  511.) 
Here  we  find  the  rule  declared  above 
two  centuries  ago,  and  by  the  high- 
est authority  to  which  we  can  ap- 
peal; and  it  ^viU  appear  to  have 
received  support  and  application 
down  to  this  day."  The  learned 
Chancellor  then  proceeds  to  re- 
view all  of  the  leading  English 
cases  as  weU  as  some  in  our 
own    oountry    upon    the   subject 


under  consideration.  The  opin- 
ion  then  proceeds:  '*It  would 
be  impossible,  as  I  apprehend,  to 
mention  any  rule  of  law  which  has 
been  established  upon  higher  au- 
thority or  with  a  more  uniform 
sanction;  and  I  should  have 
thought  it  necessary  to  apologize 
for  wasting  so  much  time  on  the 
point,  if  I  had  not  found  the  rule, 
ancient  and  stable  as  it  is,  ques- 
tioned and  resisted  by  plausible 
considerations  addressed  to  my 
feelings.  I  may,  also,  be  per- 
mitted to  add,  that  as  I  am  without 
the  aid  of  any  public  reports,  or 
any  distinct  knowledge  of  the  de- 
cisions of  this  court  during  the  time 
of  my  predecessors,  I  am  obliged, 
in  almost  every  case,  to  reassert, 
expound  and  vindicate  the  princi- 
ples of  our  equity  jurisprudence. 
Many  a  point  is  now  raised  which 
would,  probably,  never  have  been 
disturbed,  if  the  means  had  been 
afforded  to  learn  the  doctrines  of 
the  court;  and  it  cannot  be  too 
often  repeated,  and  too  deeply  im- 
pressed, that  established  x^rinciples 
in  equity  can  no  more  1x3  dispensed 
with  tlum  the  rules  of  law,  and  for 
this  plain  reason,  that  I  am  not 
clothed  with  a  dispensing  power. 
The  persons  in  whose  behalf  this 
suit  was  instituted  are,  consequent- 
ly, entitled  to  a  conveyance  of  the 
land  sold  to  Ballou,  equally  as  if 
the  title  had  remained  in  Winter." 
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sometimes  claimed  to  assign  other  grounds  for  the 
rule.(l) 

Rule  should  not  be  promotive  of  fraud.    . 

Sec.  16.  Necessity  being  the  sole  ground  for  the 
enforcement  of  the  rule  lis  pendens,  courts  should  not 
adopt  and  enforce  such  a  rule  as  would  defeat  this 
object,  and  invite  fraudulent  practices,  tending  to  de- 
feat the  jurisdiction  of  the  court  by  aUenation  of  the 
subject  matter  of  htigation,  pending  the  suit.  In  the 
court  of  chancery,  proceedings  being  always  admin- 
istered in  the  light  of  conscience,  the  tendency  natu- 
rally and  rightly  is  to  temper  the  administration  of 
that  court  with  considerations  of  equity.    Hence,  in 


(1)  Sorrel    v.   CarpeDter,    2   P. 
Williams,  482;  Bellamy  v.  Sabino, 

1  De  Gex  and  Jones,  577;  Sedg- 
wick V,  Cleveland,  7  Paige,  287; 
Van  Hook  v.  Thockmorton,  8 
Paige,  33;  CJook  v.  Mancius,  5 
Johns.  Ch.  93;  Murray  v.  Lylbum, 

2  Johns.  Ch.  441,  445;    Hoxie   r. 
Carr,   1  Sumner,  183;    Brandon  i\ 
Cabiness,  10  Ala.  155;  Lawrence  t\ 
Lane,  4  Gilm.  354;  Kern  v.  Haz- 
elrigg,  11  Ind.  443;  Boulden  v.  Lan- 
ahan,  29  Md.  200;  Haven   v.    Ad- 
ams, 3  Allen,  367;  Barrowscale  v. 
Tuttle,  5   Allen,   377;    Leitch   v. 
Wells,  48  Barb.  637;   Edwards  v. 
Banksmith,  35  Gtio.  213;  McGregor 
V.  McGregor,  21  Iowa,  441;  Knowles 
V,  Rablin,  20  Iowa,  101;  1  Dan.  Ch. 
Pr.  (4th  Am.  Ed.)  280, 281  and  notes, 
400,  401;  1  Story's  Eq.  Jur.,  Sec. 
406;  2  Story's  Eq.  Jur.,  Sec.  908. 

Upon  the  general  proposition 
that  purchasers  from  parties  to  a 
suit,  of  the  snbject  matter  of  the  liti- 
gation, after  the  court  has  acquired 


complete  jurisdiction,  are  bound  by 
the  judgment  or  decree  which  shall 
be  rendered  in  the  case;  whether 
they  paid  value  or  not;  or  whether 
they  had  actual  notice  of  the  suit 
or  not,  the  authorities  are  all  one 
way,  and  numerous: 

Randall  et  al.  v.  Lowe,  98  Ind. 
2G1;  Eyster  v.  GafP,  91  U.  S.  521; 
Daniels  v.  Henderson,  49  Cal.  242; 
Harlock  v.  Barheiger  et  al.,  30  Ind. 
370;    Kern  v,  Hazelrigg,  11  Ind. 
443;  Green  et  al.  v.  White,  7  Blackf. 
242;  Traitt  et  al.  v.  Truitt,  38  Ind. 
17;  Ferrier  r.  Btizick  et  al.,6  Iowa, 
258;  Blanchard  et  aL  v.  Ware,  37 
Iowa,  305;  Blanchard  et  al.  t?.  Ware, 
43  Iowa,  530;  Tredway  v,  McDonald, 
51  Iowa,  668;  Carr  v.  Lewis  &  Ca, 
15  Mo.  App.  R.  551;  CuFrio  v.  Fow- 
ler, 5  J.  J.  Marsh.  145;  Grider  et 
aL  t'.  Payne,  9  Dana,  188;  Grant  v, 
Bennett,  96  111.  513;    Chanley    r. 
Ld.  Dunsany,  2  Sch.  &  Lef.  693; 
Hiem  r.  Mill,  13  Ves.  120. 
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some  cases,  expressions  have  been  used  from  which  it 
may  be  inferred  that,  the  rule  hs  pendens  ought  to  be  so 
modified,  in  particular  cases,  as  to  regard  the  effect 
upon  pendente  lite  claimants,  as  a  duty  paramount 
to  that  of  the  enforcement  of  an  iron  rule,  essen- 
tial to  the  maintenance  of  the  jurisdiction  of  the 
court.  These,  however,  are  mistaken  views.  Firm 
adherence  lo  a  uniform  rule,  tending  to  conserve  the 
rights  and  interests  of  litigants,  will  always  result  in 
the  greater  equity  and  the  least  mischief. 

Why  sometimes  termed  ** Notice." 

Sec.  17.  Lis  pendens  is  often  spoken  of  as  notice  of 
lis  pendens,  and,  in  many  of  our  digests  of  reports,  tlie 
cases  are  placed  under  the  head  of  *'  Notice.'*  This  is 
not  correct.     In  the  case  of  Bellamy  v.  Sabine,(l) 


(1)  The  doctrine  of  the  above  case 
of  Bellamy  v.  Sabine,  is  thus  stated 
in  the  syllabus  of  that  case.  1  De 
Gex  and  Jones,  566: 

"The  doctrine  as  to  the  effect  ot 
lis  pendens  on  the  title  of  an  alienee 
is  not  founded  on  any  principles  of 
courts  of  equity  with  regard  to 
notice,  but  on  the  ground  that,  it  is 
necessary  to  the  administration  of 
justice  that  the  decision  of ^  the 
court  in  a  suit  should  be  binding, 
not  only  on  the  litigant  parties,  but 
on  those  who  derive  title  from  them 
pendente  lite,  whether  with  notice 
of  the  suit  or  not.  A  person  who, 
without  notice  of  a  suit,  purchases 
from  one  of  the  defendants  prop- 
erty which  is  the  subject  of  it,  is 
not  in  consequence  of  the  pendency 
of  the  suit  affected  by  an  equitable 
title  of  another  defendant,  which 
appears  on  the  face  of  the  proceed- 
ings, but  of  which  he  has  no  notice 


and  to  which  it  was  not  necessarj' 
for  any  of  the  purposes  of  the  suit 
to  give  effect." 

The  learned  Lord  Chancellor  fur- 
ther on  in  his  opinion  (p.  580)  says: 

"The  language  of  the  court  in 
these  cases,  as  well  as  in  Worsley 
V.  The  Eari  of  Scarborough,  cer- 
tainly is  to  the  effect  that  lis  pen- 
dens is  implied  notice  to  all  the 
world.  I  confess,  I  think  that  is 
not  a  perfectly  correct  mode  of  stat- 
ing the  doctrine.  What  ought  to 
be  said  is,  that  pendente  lite,  neither 
party  to  the  litigation  can  alienate 
the  property^  in  dispute  so  as  to 
affect  his  opponent.  The  doctrine 
is  not  peculiar  to  courts  of  equity. 
In  the  old  real  actions  the  judi::- 
ment  bound  the  lands,  notwith- 
standing any  alienations  by  the  de- 
fendant pendente  lite,  and  certainly 
that  did  not  depend  on  any  princi- 
ple arising  from  implied  notice." 
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Lord  Chancellor  Cranworth  said,  "  It  is  scarcely  cor- 
rect to  speak  of  lis  pendens  as  affecting  the  purchaser 
through  the  doctrine  of  notice,  though  undoubtedly 
the  language  of  the  courts  often  so  describes  its  oper- 
ation. It  affects  him  not  because  it  amounts  to  notice, 
but  because  the  law  does  not  allow  litigant  parties  to 


LordJustioe Turner,  in  the  same 
case  (paj?e  584),  used  the  following 
languftgo:  .  ' 

**  The  doctrine  of  lis  pendens  is 
not,  as  I  oonoeive,  founded  npon 
any  of  the  peculiar  tenets  of  a  court 
of  equity  as  to  implied  or  con- 
stnictive  notice.  It  is,  as  I  think, 
a  doctrine  common  to  the  courts 
both  of  law  and  equity,  and  rests, 
as  I  apprehend,  upon  this  founda- 
tion, that  it  would  plainly  be  im- 
ix)ssible  that  any  action  or  suit 
could  be  brought  to  a  successful 
termination,  if  alienation  pendente 
lite  were  permitted  to  prevail.  The 
plaintiff  would  be  liable  in  every 
case  to  be  dofeateil  by  the  defend- 
ant's alienating  before  the  judg- 
ment or  decree,  and  would  be  driven 
to  commence  his  proceedings  de 
no  ro,sub ject  again  to  be  defeated  by 
tlie  same  course  of  proccedmg.  That 
this  doctrine  belongs  to  a  court  of 
law  no*  less  thim  to  courts  of 
equity,  appears  from  a  passage  in 
2nd  Inst.  375.  where  Lord  Coke,  re- 
ferring to  an  alienation  by  a  mesne 
lord  pending  a  writ,  s;iys,  that  the 
alienee  could  not  take  a^lvantage 
of  a  peculiar  pn> vision  in  the  Stat- 
ute of  Westminster  the  '2nd.  be- 
cause he  came  to  themesnality  pen- 
dente brevi,  and  in  jud^rment  of  law 
the  m€«ne  as  to  the  plaintiff  re- 
maiucil  seised  of  the  mesnalty,  for 


pendente  lite  nihil  innovetur ;  and 
though  Lord  Bacon's  orders  which 
give  the  rule  in  equity  are  very 
generally  expressed,  the  language 
of  the  order  upon  this  subject  be- 
ing: 'No  decree  bindeth  any  that 
Cometh  in  bona  fide  by  conveyance 
from  the  defendant  before  the  biU 
exhibited,  and  is  made  no  party, 
neither  by  bill  nor  order;  but  where 
he  comes  in  pendente  lite,  and  while 
the  suit  is  in  full  prosecution,  and 
without  any  cojor  of  allowance  or 
privity  of  the  court,  there  regularly 
the  decree  bindeth;'  this  order 
must,  I  think,  be  understood  to 
mean  that  the  decree  binds  so  far 
as  the  title  of  the  plaintiff  is  con- 
cerned, for  the  context  of  the  order 
seems  to  me  to  show  that  it  was  the 
title  of  the  plaintiff  only  which  was 
contemplated  by  it" 

While  the  principal  question,  in 
the  case  of  Diamond  v.  Lawrence 
County,  was  whether  the  bonds  of 
a  municipal  corporation,  issued  in 
payment  of  a  corporate  subscrip- 
tion to  the  stock  of  a  railroad  com- 
pany, were  subject  to  the  rule  lis 
I>enden8  upon  a  bill  filed  to  enjoin 
their  sale  by  the  company,  the  court 
held  the  same  general  doctrine,  that 
a  lis  pendens  in  equity,  not  collu- 
sive and  duly  proc^xrutod,  is  notice 
to  a  purchaser  so  far  as  to  affect 
and  bind  his  interest  by  the  decree, 
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give  to  others  pending  the  litigation  rights  to  the 
property  in  dispute  so  as  to  prejudice  the  opposite 
party."  •  *  •  "  The  necessities  of  mankind  re- 
quire that  the  decision  of  the  court  in  the  suit  shall 
be  binding  not  only  on  the  htigant  parties,  but  also  on 
those  who  derive  title  under  them  by  alienation  niade 


and  that  it  is  no  more  than  the 
adoption  of  the  common  law  rrde 
in  a  relation  where,  if  the  defendant 
alienate  after  the  pendency  of  the 
writ,  the  judgement  will  overreach 
the  alienation.  Diamond  v,  Law- 
rence Co.,  37th  Penn.  St.  353. 

The  principle  decided  in  the  case 
of  Hersey  v.  Turbett,  27  Penn.  St 
(3  Casey)  418,  is  stated  in  the  sylla- 
bus of  that  case  to  be  that  where  a 
•party  purchases  at  sherifiTs  sale, 
pending  an  action  of  ejectment  for 
the  premises,  in  which  the  persons 
whose  title  he  purchases  are  par- 
ties, he  is  affected  with  notice  of  it, 
and  boimd  by  the  judgment  in  the 
case,  as  much  as  if  he  had  been  an 
actual  party  to  it.  In  passing  upon 
the  question,  the  court  say,  at  page 
428:  "When  Mr.  Ohphant  pur- 
chased the  interest  of  Blocher  & 
Co.,  pending  the  ejectment,  he  was 
bound  to  take  notice  of  it,  as  lis 
pendens.  It  wad  his  duty  to  prose- 
cute his  rights  in  that  action." 

In  the  case  of  Bennett's  Lessee  v. 
Williams,  5th  Ohio,  461,  the  facts 
were,  that  Jeremiah  Williams,  in 
1824,  ws^  the  owner  of  the  land  in- 
volved and  being  such,  conveyed 
them  to  Salsbury  by  valid  deed. 
Jeremiah  Williams  filed  his  bill  in 
February,  1826,  to  vacate  this  con- 
veyance and  reclaim  the  title.  Pub- 
lication was   completed  May  10, 


1826.  On  the  24th  of  May  follow- 
ing, after  the  completed  publica- 
tion, Salsbury  conveyed  by  deed  to 
alienees,  who  conveyed  to  the  plain- 
tiff. In  1828,  Jeremiah  Williams 
conveyed  to  Miah  Williams,  the  de- 
fendant. In  1828  a  decree  was  en- 
tered in  the  chancery  case,  divest- 
ing Miah  Williams  of  the  title  so 
acquired  and  revesting  it  in  Jere- 
miah Williams.  The  possession  had 
always  remained  either.in  Jeremiah 
Williams  or  Miah  Williams,  the  de- 
fendant. Upon  this  state  of  facts 
the  court  say; 

*'No  rule  is  better  established 
than,  that  during  litigation,  no 
change  shall  be  made  in  the  title, 
aifecting  the  right  of  the  parties. 
Hence  arises  the  principle  at  law, 
that  the  judgment  in  a  real  action* 
shall  overreach  an  alienation  after 
writ.  The  doctrine  was  adopted  in 
chancery,  by  Lord  Bacon,  in  analogy 
with  this,  and  has  since  been  con- 
stantly adhered  to,  that  a  decree 
binds  all  x>cr8ons  coming  into  the 
title,  during  the  pendency  of  the 
suit,  without  leave  of  the  court. 
The  rights  of  Salsbury,  and  his 
vendees  are  affected  by  the  opera- 
tion of  this  rule;  and  in  respect  to 
Jeremiah 'Williams,  and  all  who 
claim  through  the  decree,  it  invali- 
dates the  sale  made  by  Salsbury, 
during  the  pendency  of  the  bill,  in 
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pending  the  suit,  whether  such  aUenees  had  or  had 
not  notice  of  the  pending  proceedings.  If  this  were 
not  so  there  could  be  no  certainty  that  the  htigation 
would  ever  come  to  an  end." 

The  foundation  for  the  doctrine  of  lis  pendens  does 
not  rest  upon  notice,  actual  or  constructive ;  it  rests 
solely  upon  necessity — the  necessity,  that  neither 
party  to  the  litigation  should  aUenate  the  property  in 
dispute  so  as  to  affect  his  opponent. 


which  Williams  was  pursuing  his 
legal  interests.  A  doubt  is  stated 
in  the  argument,  whether  a  pur- 
chase made,  durihg  a  suit  In  equity 
will  be  holden  void,  except  in  a 
court  of  equity;  but  we  entertain 
the  opinion^  that  in  our  State,  where 
decrees  in  chancery  by  statute  of 
themselves  convey  the  land,  the 
rule  will  work  its  eiFects  not  only  in 
chancery,  but  at  law." 

The  case  of  Inloe's  Lessees  v. 
George  0.  Harvey,  11th  Md,  519, 
was  an  ejectment  John  Zell  and 
Alexander  Hopper  being  seized  of 
the  title  to  the  property  in  ques- 
tion, on  the  24th  of  September, 
1850,  conveyed  to  Thomas  W.  Vir- 
guirs,  who  took  possession  March 
10, 18 ')4.  Virguirs  conveyed  to  the 
plaintiff,  as  trustee.  Before  this 
conveyance  was  made;  and,  on  the 
21st  day  of  February,  1854=,  a  bill  in 
chancery  had  been  filed  against 
Virguirs,  which  had  become  a  lis 
pendens  on  the  28th  of  the  same 
month.  On  the  30th  of  November, 
1854,  r-  decree  was  entered  in  the 
chancery  case  annulling  the  title  of 
Virguirs.  Upon  this  state  of  facts, 
Le  Grand,  (C.  J.)  delivering  the 
opinion  of  the  court,  says:  "  There 


is  but  one  question  involved  in  this 
case,  and  we  think  the  Superior 
Court  decided  it  correctly.  It  is, 
whether  a  purchaser  pendente  lite 
is  bound  by  the  judgment  rendered 
against  the  party  from  whom  ho 
makes  the  purchase?  This  was  an 
action  of  ejectment  brought  by  the 
appellant  to  recover  certain  prop- 
erty of  which  he  had  been  dispos- 
sessed under  a  writ  of  habere  facias 
possesionenu  The  defence  was, 
that  in  an  equity  proceeding  against 
the  person  under  whom  he  claimed, 
to  set  aside  a  conveyance  alleged  to 
have  been  made  fraudulently,  a  de- 
cree w::s  p::s3od  in  conformity  with 
the  prayer  of  the  bill,  and  the  prop- 
erty secured  to  the  complainant,  and 
that  during  the  pendency  of  this 
proceeding,  the  appellant  purchased 
the  property  in  question  from  de- 
fendant. The  Superior  Court,  in 
fact,  decided  that  the  appellant, 
being  a  purchaser  pendente  lite, 
was  concluded  by  the  decree  in  the 
equity  proceedings,  and,  notwith- 
standing the  very  ingenious  argu- 
ment of  the  counsel  for  appellant, 
we  are  of  opinion,  decided  cor- 
rectly." 
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Constructive  notice  lis  pendens. 

Sec.  18.  While  it  is  not  true  that  the  doctrine  of 
lis  pendens  rests  in  any  degree  upon  constructive 
notice,  as  a  ground  for  its  enforcement ;  and  while, 
as  has  been  seen,  it  is  enforced  as  well  where  there  is 
no  notice,'or  presumption  of  notice,  and  in  the  absence 
of  any  fraud  dn  the  part  of  the  ahenee,  as  where  there 
is  actual  and  constructive  notice,  or  actual  fraud ;  yet 
courts  of  equity  indulge  in,  what  is  often  a  mere  fic- 
tion, the  doctrine  of  constructive  notice  of  lis  pendens. 
In  the  absence  of  statutory  or  other  regulation,  re- 
quiring the  filing  of  the  bill  with  the  clerk,  before  the 
issue  of  the  subpoena,  or  the  requirement  of  the 
filing,  or  recording  of  notice  lis  pendens,  inde- 
pendent of  the  bill,  it  can  hardly  be  claimed  that  there 
are  any  such  means  provided  for  the  acquirement  of 
knowledge  by  any  person  dealing  with  the  property 
which  is  about  to  become  the  subject  matter  of  litiga- 
tion, as  would  justify  the  use  of  the  term  "construct- 
ive notice."  In  the  ordinary  case,  where  for  want  of 
statutory  requirement  or  some  rule  of  court,  having 
the  force  of  law,  the  subpoena  may  issue  before  the 
bill,  or  any  other  paper  in  the  case,  disclosing  its  scope, 
has  been  filed  with  the  clerk,  the  pubhc  are  in  no 
wise  advised  in  reference  to  the  subject  matter  of  the 
threatened  litigation.  Even  the  service  of  the  sub- 
poena on  the  defendant,  fails  to  furnish  this  informa- 
tion, either  to  the  public  or  the  defendant  himself.  It 
is  not  until  the  bill  is  afterwards  filed,  that  the  scope 
of  the  litigation  can  be  ascertained  by  the  pubhc. 
Where  the  statute  requires,  as  a  prerequisite,  and  in 
order  to  give  the  court  jurisdiction,  the  filing  of  the 
bill,  with  the  clerk,  as  is  the  case  in  some  of  the 
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States,  there  is  a  warrant  for  using  the  terms,  "notice 
hs  pendens,"  and  "notice  of  lis  pendens;"  but  under 
an  unrestricted  practice,  such  as  has  generally  pre- 
vailed, while  it  is  a  pleasing  fiction — it  might  be  added, 
delusion-^there  is  httle.  foundation  in  fact  or  practice 
to  justify  the  use  of  those  terms,  until  the  bill  is  filed. 

Notice  of  court  proceedings  presumed. 

Sec.  19.  After  the  bill  is  filed,  and  thus  becomes  a 
public  record,and  ample  means  are  afforded  for  the  pub- 
lic to  become  advised  as  to  what  property  is  involved 
in  the  Htigation,  there  is  much  propriety  in  referring 
to  the  pending  litigation  as  "notice  lis  pendens"  or 
"notice  of  lis  pendens."  It  does  not  matter  that  few 
persons,  ordinarily,  acquire  actual  knowledge  of  the 
record  of  the  suit,  and,  thus,  of  what  property  is  in- 
volved in  it.  The  opportunity  is  afforded,  by  use  of 
diligence,  of  acquiring  that  knowledge,  and  a  sound 
pubUc  policy  will  not  thereafter  excuse  the  purchaser 
of  the  property  for  not  ascertaining  the  facts  spread 
out  upon  the  records.  And  this  is  upon  the  same 
grounds  of  pubhc  policy,  which  sternly  deny  to  the 
citizen  any  advantage,  excuse  from  liability,  or  dis- 
charge of  duty,  arising  frofn  an  ignorance  of  the  law, 
a  principle  which  is  of  such  universal  apphca- 
tion  as  to  have  been  crystallized  into  a  maxim, 
'^Igornantia  juris  neminem  excusat^iX)  And  so,  all 
men  are  presumed  to  take  notice  of  proceedings  in  the 
courts  of  justice.  This  is  a  favored  view  of  the  En- 
glish Court  of  Chancery,  and  from  it  has  arisen  the 
doctrine  of  constructive  notice  of  lis  pendens,  a  doc- 
trine which  satisfies  the  conscience  of  the  Chancellor, 

(1)  Broom's  Legal  Maxims,  232. 
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and  seems  to  soften  the  harshness  of  the  common 
law  when  applied  in  chancery,  not  by  abrogating  the 
rule  by  means  of  numerous  exceptions,  or  making  its 
application  materially  different  in  chancery  and  at  law, 
but  in  some  cases  by  giving  weight  to  equitable  cir- 
cumstances bearing  against  its  operation.  Thus,  in 
the  case  of  Sorrel  v.  Carpenter,  decided  by  Lord 
Chancellor  King,  in  1728,  while  the  doctrine  of  lis 
pendens  was  fully  recognized,  and  held  to  other- 
wise have  barred  the  defendant,  as  having  dealt 
w\th  the  subject  of  Ktigation;  yet,  as  it  was  a  hard 
case,  the  rule  was  not  applied  on  account  of  a 
slight  defect  in  the  plaintiff's  proof  in  deraigning  his 
title.(l) 

This  doctrine  of  constructive  notice  lis  pen- 
dens received  recognition  by  the  distinguished 
Chancellor  Hardwicke,  in  the  case  of  Worsley  v. 
The  Earl  of  Scarborough,  in  which  he  said  that 
the  suit  "creates  the  notice/'  and  assigned  as  the 
reason,  that :  "As  it  is  a  transaction  in  a  sovereign 
court  of  justice,  it  is  supposed  all  people  are  attentive 
to  what  passes  there,  and  it  is  to  prevent  a  greater 
mischief  that  would  arise  by  people  purchasing  a 
right  under  litigation  and  then  in  contest.  "(2) 

John  Newland's  views.  ' 

Sec*  20.  John  Newland,  in  his  work  on  Contracts, 
written  in  1806,  speaks  of  the  "pendency  of  a  suit  in 
one  of  the  superior  courts  of  justice"  as  "presumptive 
notice,"  and  says,  "the  rule  is  foundpd  on  the  idea, 
that  as  the  pendency  of  the  suit,  is  a  transaction  in  a 
sovereign  court  of  justice,  all  people  are  supposed  to 

(1)  Sorrel  v.  Carpenter,  2  P.  Wil-       (2)  Worsley     t\    The   Earl    of 

liams,  482.  Scarborough,  3  Atk.  392. 
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be  attentive  to  what  passes  there.  "(1)  The  doctrine 
of  constructive  notice  of  proceedings  in  courts  of  jus- 
tice, as  well  as  that  of  hs  pendens  itself,  is  founded,  as 
has  been  said,  upon  sound  public  pohcy.  The  appU- 
cation  of  the  principle  in  practice,  as  well  as  the  indul- 
gence in  the  presumption  that  all  men  know  the  law, 
is  attended  with  severity  in  special  cases ;  but  where 
a  hardship  must  exist,  it  is  better  that  it  should  fall 
upon  him,  who,  by  diligence  and  inteUigent  research, 
might  have  avoided  it,  and  is,  hence,  responsible  for 
it,  than  upon  the  general  public,  who  must  preserve 
their  right,  through  legal  proceedings  in  the  courts. 
The  adoption  of  the  rule,  based  upon  the  presumption 
of  constructive  notice  in  the  courts  of  justice,  is  pro- 
motive, likewise,  of  intelligence,  industry  and  fair 
dealing.  It  falls  within  the  spirit  and  letter  of  that 
other  wholesome  maxim,  ''vigilantibus.non  dormienti- 
bus,  jura  siibveniunt.'\2) 

Caveat  emptor  as  applied  to  lis  pendens. 

Sec.  21.  The  application  of  this  doctrine  is  also  in 
accordance  with  the  general  policy  of  the  law,  in  cases 
of  purchase,  which  generally  casts  the  peril  upon  the 
purchaser  to  know  that  he  is  getting  a  good  title. 
Caveat  emptor  is  the  settled  policy  of  the  common 
law. (3)  It  is  the  purchaser's  business,  as  a  rule,  to 
inquire  of  the  person  with  whom  he  deals,  with  re- 
spect to  the  title  to  the  property  purchased.  He  can 
always  be  safe,  if  he  uses  due  diligence,  but  the  real 
owner  often  has  fio  means  of  safety,  beyond  his  applica- 
tion to  the  court. (4)   The  doctrine  of  constructive  no- 

(1)  Newland    on    Contracts,   p.         (3)  Broom's  Legal  Maxims,  690. 
106.  (4)  Murray  v.  Ballou,  1  Johns. 

(2)  Broom's  Legal  Maxims,  799.      Ch.  R  566,  et  seq. 
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tice  of  lis  pendens,  therefore,  without  regard  to  actual 
notice,  is  firmly  established  by  repeated  adjudications, 
both  in  England  and  the  United  States.  (1) 


(1)  Worsley  v.  The  Earl  of  Scar- 
borongrh,  3  Atk.  392;  Griffith  v. 
Griffith,  1  Hoff.  153;  Jackson  v. 
Ketchum,  8  Johns.  479;  Harris  v, 
Curtis's  Admr.,  3  Stew.  233;  Tongue 
V.  Morton,  6  Harris  and  Johns.  21; 
Owings  V.  Myers,  3  Bibb.  279;  Jack- 
son r.  Andrews,  7  Wend.  152;  Chap- 
man V,  West,  17  N.  Y.  125;  Walker 
V.  Batz,  1  Tates,  574;  Hersey 
r.  Turbetfc,  3  Casey,  428;  Chan- 
dron  v.  Magee,  8  Ala.  573; 
Centre  r.  The  Bank,  22  Ala. 
743;  Ashley  v.  Cunningham, 
16  Ark.  163;  Gilman  v.  Ham- 
ilton, 16  HI.  225;  Inloe's  Les- 
see V.  Harvey,  11  Md.  519;  Har- 
rington V.  Slade,  22  Barb.  166; 
Pratt  t'.  Hoag,  12  How.  Pr.  215. 

The  case  of  Fleming  et  al.  v.  Page 
et  al.,  decided  in  1677,  and  reported 
in  Finch  at  page  320,  is  so  often  re- 
ferred to  upon  the  subject  of  lis 
pendens,  that  I  here  subjoin  a  con- 
densed statement  of  the  facts  of  the 
case,  and  the  opinion  of  the  court, 
as  reported.  The  land  involved  was 
originally  the  property  of  George 
Bland.  Thomas  Bland  was  a  eon 
and  heir  at  law  of  George  Bland. 
Margaret  Fleming,  the  wife  of  Ed- 
ward Fleming,  the  plaintiff,  was  the 
heir  and  sole  daughter  of  Thomas 
Bland.  George  Bland,  in  Jtme,  1635, 
purchased  the  property  of  Anne 
Page,  but  took  a  conveyance  in  the 
names  of  Bevell  and  Hart,  in  trust 
for  himself  and  his  heirs.  By 
his  own  appointment  in  writing, 
Bevell,  the  surviving  trustee 
of  George   Bland,   conveyed  the 


premises  to  John  Whitlock  and 
Elizabeth  Cooper.  Whitlock  dying, 
Elizabeth  married  one  Bayly,  who 
at  the  time  held  all  the  writings  of 
George  Bland  relating  to  the  prop- 
erty. George  Bland  died  in  1648, 
leaving  the  said  Bayly  {md  his  wife 
in  possession  of  those  writings. 
Both  Bayly  and  his  wife,  at  the 
time  of  the  commencement  of  this 
suit,  had  died;  but  it  was  claimed, 
that  Bayly  in  his  life  time  forged  a 
will  purporting  to  be  the  will  of 
George  Bland,  whereby  he  devised 
an  interest  in  the  estate  to  his  son 
Thomas,  with  a  pro\dsion  in  favor 
of  an  Alms  House;  and  made  Bayly 
and  Surman  who,  it  is  alleged,  was 
a  party  to  the  forging  of  the  will, 
executors,  and  they  took  jiossession 
of  the  premises.  Whereupon  Thomas 
Bland,  the  son,  sued  the  executors, 
in  chancery,  for  the  benefit  of  the 
Alms  House  charity.  Subsequently 
Bayly,  having  discovered  the  deed 
from  Revell  to  Whitlock  and  Eliza- 
beth Cooper  (Whitlock  having  died) 
and  he  having  married  Elizabeth, ' 
waived  his  title  as  executor  imder 
the  will,  and  sot  up  title  under  the 
deed  for  hioiself  in  the  right  of  his 
wife.  Thereupon,  Surman,  his  co-ex- 
eoutor,  in  the  year  1650,  cxhibitotl  a 
bill  against  him,  in  the  court  of 
chancery,  which  was  tried  upon  the 
issue  of  whether  or  not  the  convey- 
ance to  WJiitlock  and  Elizabeth 
was  in  trust  for  George  Bland  and 
his  heirs,  and  the  jury  found  the 
fact  to  be  that  it  was  in  tnist; 
whereupon  the  court  decreed  that 
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Territorial  scope  of  lis  pendens. 

Sec.  22.  Although  the  rule  lis  pendens,  whether 
applied  where  the  jurisdiction  of  the  court  attaches  to 
the  property  before  any  means  whatever  of  ascertain- 
ing what  the  suit  involves  exists,  or  after  record  notice 
has  been  made  in  the  case,  by  the  filing  of  the  bill  or 
otherwise,  so  as  to  advise  the  public  in  respect  to  the 
subject  matter  of  litigation,  has  been  held  with  great 


Bayly  and  his  wife  held  the  prop- 
erty in  trust,  and  that  they  convey 
the  premises  in  execution  of  the 
trust.  But  before  the  decree  was 
made,  and  pendente  lite,  Bayly  con- 
veyed the  premises  to  one  Blaker, 
the  defendant.  Snrman  died  before 
any  execution  of  the  decree,  and  it 
was  not  revived  against  Bayly  and 
his  wife.  Subsequently  Blaker  en- 
tered upon  the  premises  and  re- 
ceived the  rents  and  profits,  and 
thereafter  Thomas  Bland,  being 
still  ignorant  of  the  forgery  of  the 
will,  exhibited  another  bill  against 
Bayly  and  his  wife  and  others,  in 
behalf  of  the  charity.  Blaker  set 
up  that  he  was  a  piirchaser  for  a  val- 
uable consideration  paid  to  Bayly 
and  his  wife,  without  notice  of  any 
incumbrance.  But  it  appearing 
that  the  purchase  was  made  pen- 
dente lite,  the  defense  was  over- 
ruled, and  a  decree  passed  against 
him,  to  re-convey  the  premises  to 
Thomas  Bland,  and,  deliver  up  the 
writings  of  George  Bland,  then  de- 
ceased. Blaker,  to  evade  this  de- 
cree pretended  that  he  had  previ- 
ously conveyed  the  premises  and  de- 
livered the  writings  to  one  Page,  who 
set  up  title,  under  color  of  a  convey- 
ance from  one  of  his  ancestors,  of 
whom  George  Bland  purchased  the 


same,  and  filed  several  bills,  but 
never  discovered  his  pretended  title 
from  Bayly  or  Blaker  until  after  the 
death  of  Thomas  Bland.  Subse- 
quraitly  one  Wright  obtained  a  de- 
cree upon  the  pretended  will  of 
George  Bland,  and  obtained  posses- 
sion. The  plaintiffs  having  discov- 
ered the  forgery,  a  trial  was  directed 
upon  the  issue  whether  the  writing 
produced  was  the  real  will  of  G^eorge 
Bland,  and  the  jury  found  that  it 
was  not.  In  May,  1675,  upon  a  fur- 
ther hearing,  the  former  decree  sus- 
taining the  will  was  reversed,  and 
the  plaintiff  restored  to  possession. 
Page,  having  brought  ejectment 
upon  his  pretended  purchase  from 
Blaker,  the  plaintiffs  exhibited  their 
bill  to  be  relieved  against  him,  that 
their  title  might  be  quieted,  and  to 
compel  a  conveyance  to  Margaret 
and  her  heirs,  and  to  execute  the 
trust.  Page  pleaded  purchase,  as 
before,  for  valuable  consideration 
without  notice,  and  answered,  that 
Blaker  had  conveyed  the  prenuses 
to  Fletcher  and  Hobson  and  their 
heirs,  in  trust  for  him  and  his  heirs, 
and  that  he  was  holding  possession 
under  said  title.  Upon  this  state 
of  facts  the  report  says :  "  The  court 
declared,  that  the  conveyances  to 
Bevell  and  Hart,  and  from  them  to 
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uniformity,  both  in  this  country  and  in  England,  to 
subject  the  title  of  a  pendente  lite  purchaser  to  the 
final  determination  of  the  suit,  though  not  a  party  to 
it ;  yet  the  question  has  sometimes  arisen  as  to  the 
territorial  prevalence  of  the  rule.  Does  the  rule  apply 
to  ''all  the  world"  without  reference  to  the  residence 
of  the  pendente  hte  purchaser  ?  Or  is  it  only  efficient 
within  a  limited  territorial  jurisdiction?  Is  the  pend- 
ency of  a  suit  in  one  State  efficient  to  defeat  the  title 
of  a  pendente  lite  purchaser  residing  in  a  State  other 
than  tliat,  where  the  suit  pends?    Or,  where  such  a 


Bayly  and  Elizabeth  Cooper,  were 
only  in  trust  for  George  Bland  and 
his  heirs,  whose  grandchild  and 
heir  the  plaintiff  Margaret  is;  and 
that  the  several  pretended  pur- 
chases by  Blaker  and  Page,  be- 
ing made  pendente  lite,  were  on 
purpose  to  defraud  the  plaintiff 
Margaret,  they  being  made  with  full 
notice  of  the  trust;  and  that  the 
pretended  purchase  from  Bayly  and 
his  wife  had  been  made,  and  con- 
trived in  reference  to  the  setting  up 
the  said  forged  will,  and  carried  on 
by  fraud  and  practice  to  the  preju- 
dice of  the  plaintiff's  inheritance 
and  her  just  title.  Therefore  it  was 
decreed,  that  Page  shall  convey  and 
shall  cause  Hobson  and  his  trustee 
to  convey  the  said  manor  and  prem- 
ises (by  such  deed  as  the  master 
shall  approve)  to  the  plaintiff  Mar- 
garet and  her  heirs,  discharged  of 
all  incumbrances  by  them,  etc,  and 
that  she  and  her  heirs,  and  the  said 
Edward  Fleming  her  husband,  in 
her  right,  shall  hold  and  enjoy  the 
same  against  Page,  and  aU  claim- 
ing under  him,  by  virtue  of  his  pre- 
tended purchase  from  Blaker,  or  by 


and  under  the  title  of  Bayly  or 
his  wife." 

In  the  old  case  of  Finch  v,  Newn- 
ham,  decided  in  1690  and  reported 
in  2nd  Vem.  216,  a  devisee  obtained 
a  decree  against  the  heir,  who,  it 
was  supposed  had  suppressed  the 
wiU.  Pending  the  suit,  a  third  per- 
son got  an  assignment  of  a  mort- 
gage made  by  the  testator,  and  then 
purchased  the  equity  of  redemption 
from  the  heir,  with  notice  of  the 
will.  The  will  had  been  decreed 
valid.  Upon  a  biU  filed  to  redeem 
from  the  mortgage,  and  insisting 
that  the  former  decree,  to  which 
the  complainant  was  not  a  party, 
was  unjust,  in  decreeing  the  lands 
to  be  enjoyed  according  to  the  wiU. 

The  court  says:  "  But  in  regard 
tha^e  purchased  pendente  lite,  and 
with  notice  that  there  was  a  will, 
the  court  would  not  admit  him  to 
examine  the  justice  of  the  former  de- 
cree, nor  to  try  at  law,  whether  such 
will  was  canceled  or  destroyed  by 
the  testator;  but  declared  he  should 
be  bound  by  the  former  decree,  and 
accordingly  decreed  the  redemption 
of  the  mortgage  to  the  plaintiff." 
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plemental  proceedings  in  the  State  of  Kentucky  to 
have  the  Tennessee  decree  executed.  The  Kentucky 
court  held  that,  where  purchases  are  made  in  one  State 
within  the  United  States,  pending  a  suit  in  another 
State,  the  purchasers  must  be  treated  as  purchasing 
pendente  lite,  and  be  subjected  to  the  rule  applicable 
to  such  purchases.  The  decision  was  based  upon  the 
clause  of  the  Constitution  of  the  United  States  which 
provides, ''  that  full  faith  and  credit  shall  be  given  in 
each  State  to  the  public  acts,  records  and  judicial  pro- 
ceedings of  other  States;"  and  acts  of  Congress  passed 
in  pursuance  of  that  provision,  and  the  court  concluded 
that  in  pursuance  of  this  clause  of  the  constitution 
and  the  laws  passed  thereunder  the  lis  pendens  of  pro- 
ceedings in  each  State  must  be  given  effect  through- 
out the  United  States ;  that  the  proceedings  in  Ten- 
nessee had  validity  and  effect  and  conclusive  operation 
in  the  State  of  Kentucky  upon  parties,  privies  and 
pendente  lite  purchasers,  that  comity  between  the 
States,  the  letter  of  the  constitution,  and  the  acts  of 
Congress,  as  well  as  the  spirit  and  pohcy  which  dictated 
its  adoption,  require  that  the  same  credit  and  effect 
should  be  given  it  in  each  of  the  States  that  is  given 
the  proceedings  in  the  State  where  they  are  had. 

A  recent  case  in  the  Court  of  Appeals  of  Missouri(l) 
maintains  this  position  with  force  and  clearness.  If  it 
is  said  that,  innocent  purchasers  in  sister  States  will 
suffer,  if  this  rule  is  enforced,  it  is  no  more  than 
occurs  frequently  in  the  common  appUcation  of 
the  rule  lis  pendens,  or  in  the  recovery  of  stolen 
property  from  those  who  have  purchased  in  good  faith 
and  for  value.    If  the  court  acquires  jurisdiction  over 

(1)  Oarr  v.  Lewis  &  Co.,  15  Mo.  App.  551;  Sec.  1,  Art  IV,  Const  U.  S. 
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chattel  property  at  all,  if  lis  pendens  becomes  eflScient 
anywhere,  it  would  seem  logical  that  its  efficiency 
should  be  maintained  so  that  the  decrees  of  the  courts 
may  be  executed  everywhere.  It  would  be  better  to 
enlarge  the  exceptions  to  the  apphcation  of  the  rule 
lis  pendens,  always  having  those  exceptions  well  de- 
fined, than  to  leave  the  question  unsettled,  in  cases 
where  the  court  clearly  has  jurisdiction  over  personal 
property  in  suit,  as  to  whether  decrees  may  or  may 
not  be  enforced  in  different  locaUties.  It  must  be 
conceded,  however,  as  we  have  above  said,  that  the 
authorities  are  by  no  means  in  accord  upon  this 
question. 

No  reason  is,  therefore,  perceived  why  the  force  of  a 
Us  pendens  should  be  evaded  merely  by  absence  from 
the  sovereignty  where  the  suit  is  pending,  and  it  is 
quite  clear  that,  as  to  real  property  located  within  the 
jurisdiction  of  the  court  where  its  judgments  and  de- 
crees may  become  or  be  made  liens  upon  the  property, 
all  men  must  take  notice  and  be  bound  by  lis  pendens 
without  regard  to  residence.  If,  although  the  ulti- 
mate object  should  be  to  affect  title  to  real  estate,  a 
suit  purely  in  personam  is  commenced  in  a  foreign 
State,  as  a  bill  to  compel  execution  of  a  deed,  it 
ought  not  to  be  held  as  lis  pendens,  as  against  a  bona 
fide  purchaser  of  the  property  without  notice.  And 
so,  if  the  proceeding  relate  to  personal  property,  not 
of  a  character  to  fall  within  the  exceptions  to  the 
rule  hs  pendens,  and  the  property  should  continue 
to  remain  within  the  custody  of  the  court  or  liti- 
gating claimant,  until  the  final  determination  of 
the  cause,  and  without  delivery  to  a  purchaser, 
it   is    clear,    that     the    doctrine    of    lis    pendens 
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should  be  eJBfective,  without  regard  to  the  residence  of 
one  attempting  to  deal  with  it  pendente  lite. 

Conclusion. 

Sec.  24.  It  must  be  concluded,  therefore,  from  this 
review  of  the  authorities,  that  the  primary  and  essen- 
tial object  and  ground  of  the  rule  lis  pendens  is  to 
enable  courts  of  justice  to  maintain,  notwithstanding 
pendente  lite  ahenations  by  parties  to  the  suit,  juris- 
diction over  the  subject  matter  of  Utigation  so  as  to 
be  able  to  enforce  their  decrees  and  judgments  when 
they  are  rendered ;  that  when,  however,  the  quahty  of 
the  res  litigiosa  will  not  be  impaired  thereby,  a  second- 
ary ground  or  object,  specially  in  courts  of  chancery, 
may  be  to  administer  the  rule  so  as  to  preserve  the 
equities  of  the  parties,  and  place  some  stress  upon 
actual  and  constructive  notice,  but  that  while  many 
courts  have  taken  an  erroneous  view,  notice  is  never 
a  primary  object  or  ground  for  Us  pendens.  That,  so 
far  as  relates  to  the  territorial  scope  of  lis  pendens, 
authorities  are  in  conflict;  but  that  the  better  rule 
would  seem  to  be,  that  lis  pendens,  in  any  of  the 
States,  should  be  binding  in  other  States  of  the  Union. 
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Seo.  25.  Importance  of  the  subject. 

Ssa  26.  Former  praotioe  as  to  filing  bills. 

Sec.  27.  Btatntes  upon  the  subject 

Sec.  28.  The  common  law  rule  as  to  commencement  of  lis  pendens. 

Seo,  29.  The  rule  lis  pendens  of  ancient  origin. 
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Seo.  39.  Where  cases  are  remanded. 

Seo.  40.  Where  writ  of  error  is  sued  out. 

Sec.  41.  Where  sheriff  is  instructed. 

Ssa  42.  Where  derk  is  instructed. 
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SEa  46.  Commencement  of  suit  in  Arkansas. 

Sec.  47.  Commencement  of  suit  in  Vermont. 
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Ssa  50.  Commencement  of  suit  in  W.  Virginia. 
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Importance  of  the  subject. 

Sec.  25.  In  order  to  determine  how  the  rights  of 
parties  litigant,  or  of  third  persons,  are  affected  by  lis 
pendens,  it  often  becomes  necessary  to  know  at  what 
precise  point  of  time  the  suit  may  be  deemed  com- 
menced, so  as  to  take  eflfect  upon  property  as  a  lis 
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pendens.  It  is  manifest,  that  there  is  some  danger  of 
confounding  the  various  cases  which  may  arise,  in 
which  it  may  become  necessary  to  enquire  as  to  the 
commencement  of  suits  and  their  lis  pendens.  Lis 
pendens,  or  notice  Us  pendens,  might  seem  to  neces- 
sarily have  the  same  meaning,  when  relating  to  the 
rights  of  the  parties  themselves  involved  in  the  case, 
when  having  reference  to  the  running  of  the  statutes 
of  hmitation  and  when  referring  to  the  rights  of  third 
parties,  acquired  pending  the  cause,  in  the  subject 
matter  of  litigation.  This  is  not,  however,  the  case. 
The  commencement  of  a  suit,  and  of  notice  Us  pendens 
may  or  may  not  be  at  the  same  point  of  time.  In  many, 
if  not  in  all  of  the  States,  it  is  provided  by  statute 
when  causes  at  common  law  and  in  chancery  are 
deemed  to  be  commenced.  In  the  absence  of  any 
such  provision,  a  suit  at  common  law  is  commenced 
by  the  issuing  of  the  writ  by  the  clerk,  and,  unless 
governed  by  statutory  provisions,  the  same  would  be 
true  in  chancery.  But  with  regard  to  the  defense  of 
the  statute  of  limitation,  the  suit  in  some  States  is 
regarded  as  commenced  from  the  issuing  of  the  writ, 
in  others,  from  the  deUvery  of  the  writ  to  the  officer, 
and  in  others  again,  from  the  service  of  the  process. 
With  regard  to  the  commencement  of  constructive 
notice  of  lis  pendens,  it  may  be  said,  that  neither  of 
these  periods  is  necessarily  the  same. 

Former  practice  as  to  filing  bills. 

Sec.  26.  In  former  times  it  was  not  necessary,  in 
chancery,  to  file  the  bill  before  issuing  the  writ.  Pro- 
cess was  frequently  issued  upon  praecipe. (1)     The 

(1)  Prior  to  1705,  the  evils  arising      subpoenas  in  chancery  upon  prae- 
frotn  the  loose  practice  of  issuing     cipe,  before  filing  the  bill,  became 
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same  loose  practice  prevailed  for  a  long  time  in  the 
older  States  of  the  Union.  In  consequence  of  this 
practice,  which  prevailed  at  the  time  Lord  Bacon 
adopted  in  chancery  the  rule  lis  pendens,  the  effect 
of  notice  lis  pendens  was  postponed  from  the  real  com- 
mencement of  the  cause,  until  the  service  of  subpcena 
upon  the  defendant.  The  manifest  reason  for  this 
postponement  was  that  there  was  not  necessarily,  on 
the  files  in  the  court  of  chancery,  any  bill  which  by 
its  allegations  would  disclose  to  the  world  the  subject 
matter  of  litigation.  Although  the  mere  service  of 
subpoena  upon  the  defendant  would  of  itself  furnish  no 
notice  to  a  purchaser  of  the  subject  matter  of  litiga- 
tion, and  would  not  necessarily  inform  the  defendant 
even  on  that  subject;  yet,  as  the  defendant  would  be 
presumed  to  have  the  means  of  ascertaining  what  the 
suit  was  about ;  and,  thus  acting  honestly,  avoid  deal- 
ing wi4h  the  property  without  disclosing  to  the 
purchaser  the  fact,  that  it  was  involved  in  litigation, 
in  order  to  give  the  public  an  opportunity  to  learn 
facts  not  thus  disclosed  by  any  record;  and  in  the 
supposed  interest  of  justice  and  fairness  the  commence- 


so  great,  that  Parliament  passed 
the  statute  of  4th  Anne,  Chap.  16, 
Sec.  22,  which  provided  that : 

"No  snbpoana,  or  other  procjess  of 
appearance,  do  issue  out  of  any 
court  of  equity,  till  after  the  bill  is 
filed  with  the  proper  officer  in  the 
respective  court  of  equity,  except 
in  case  of  bills  for  injunctions  to 
stay  waste,  or  stay  suits  at  law  com- 
menced, and  a  certificate  thereof 
brought  to  the  subpoena  office  or  to 
him  who  usuaUy  makes  out  sub- 
pGSna,  or  other  process  in  the  sev- 


eral courts  of  equity,  under  the  hand 
of  the  six  clerk  or  other  clerk  in 
office  who  usually  files  bills  in 
equity,  for  which  certificate  he  shall 
receive  no  fee." 

For  further  information  upon  the 
subject  of  the  issuance  of  subpoenas 
in  chancery  before  the  bill  was  filed, 
see  Sugden's  Law  of  Vendors,  (8th 
London  Ed.)  745;  Pigott  r.  Nower, 
3  SwaDst.  535,  (note);  and  Anon.  1 
Vem.  318.  As  to  the  practice  in  the 
time  of  Henry  the  VI,  see  1  Spence's 
Eq.  Jur.  349  and  867. 
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ment  of  the  lis  pendens  was  thus  postponed  until  serv- 
ice of  subpoena  and  the  filing  of  the  bill.(l) 

Statutes  upon  the  subject. 

Sec.  27.  More  recently,  however,  in  England (2)  and 
in  many  of  the  States  of  the  Union,  lis  pendens  stat- 
utes have  been  passed,  requiring  the  filing  or  recording 
of  notices  lis  pendens,  prescribing  what  they  shall 
contain  and,  in  most  instances,  declaring  their  legal 
effect.  In  those  States  where  this  has  been  done,  the 
provisions  of  these  statutes  will  prevail,  so  far  as  re- 
lates to  the  commencement  of  lis  pendens. 

In  other  States,  statutes  have  been  passed  requiring 
the  filing  of  bills  in  chancery  with  the  clerk  of  the 
court,  before  the  issuing  of  the  subpoena,  and  in  such 
terms  that  a  subpoena  issued  without  the  previous  fil- 
ing of  a  bill  would  necessarily  be  declared  void, 
thus  insuring  that  there  should  appear  upon  the  public 
records  a  pleading,  containing  full  and  specific  allega- 
tions in  respect  to  the  subject  matter  of  litigation.    It 


(1)  Mnrray  v,  Ballou,  1  Johns. 
Ch.  576;  Harrington  v.  Harring- 
ton, 27  Mo.  562;  Metcalf  et  al. 
V.  Smith's  Heirs,  40  Mo.  575; 
Fenwick  v.  Gill,  38  Mo.  525; 
Shaw  V,  Padley,  64  Mo.  522;  Banks 
et  al.  V.  Thompson,  75  Ala.  531 ; 
Skeel  V.  Spraker,  8  Paige,  182; 
Heatly  v.  Finster,  2  Johns.  Ch.  158; 
Green  v,  Slayter,  4  Johna  Ch.  38; 
Hale  V,  Warner's  Admr.  et  al.,  86 
Ark.  217;  Scudder  r.  Van  Amberg, 
4  Edw.  29;  Hayden  v.  Bucklin,  9 
Paige,  512;  Grant  v.  Bennett,  96  HL 
513;  Lytle's  Exr.  v.  Pope's  Adrars., 
11  B.  Mon.  318;  Lytle  v.  Bradford, 
7  T.  R  Mon.  112;  Wiekliffe's  Exr. 
t\  Breckenridge's  Heirs.  1  Bush.  443; 
Metcalfe  v.  Lamed,40  Mo.  572;  Sam- 


uels V,  Shelton  et  al.,48  Mo.445;  Bai- 
ley V.  MoGinness,  57  Mo.  362;  Her- 
rington  V,  Herrington,  27  Mo.  560; 
Hirshizer  v.  Tinsley,  9  Mo.  App.  339; 
Youngman  v.  Elmira,  etc.,  R  R  Co., 
65  Penn.  St.  275;  Mason  et  al.  v.  Sa- 
loy,  12  La.  An.  776;  Fash  v.  Rave- 
sies,  32  Ala.  451;  Steele  r.  Taylor,  1 
Minn.  274;  Hall  t\  Jack,  32  Md.  253; 
Hersey  v.  Turbett,  27  Penn.  St  (3 
Casey)  418;  Cooley  r.  Brayton,  16  la. 
10;  Hart  et  al.  v.  Marshall,  4  Minn. 
294;  Crocker  v..  Crocker,  57  Me. 
395;  Berry  v.  Whitaker,  58  Me. 
422;  McPherson  v.  Housel,  2  Beas. 
Ch.  299. 

(2)  Sec.  7,  Chap.  II,  2d  and  3d 
Victoria. 


ITS  COMMENCEMENT,  CONTINUANCE  AND  CLOSE.       95 


will  thus  be  seen  that  the  commencement  of  lis  pen- 
dens will  vary,  according  to  the  prevalence  of  statu- 
tory provisions,  or  the  non-existence  of  any  statutes 
upon  the  subject. (1) 

The   common  law  rule    as    to    commencement   of  lis 
pendens. 

Sec.  28.  Where  no  lis  pendens  statutes  are  in  force, 
and  in  those  States  where  there  is  no  statutory  require- 
ment that  the  bill  should  be  filed  before  the  subpoena 
may  issue,  the  common  law  rule  as  to  the  commence- 
ment of  lis  pendens  is  in  force.  The  law  in  such 
States  undoubtedly  is,  that  the  lis  pendens  begins  from 
the  service  of  the  subpoena  after  the  bill  is  tiled.  This 
has  been  the  rule  for  over  three  hundred  years,  estab- 
hshed  by  a  long  series  of  well  considered  cases,  and 
while,  as  a  new  question,  very  strong  reasons  may  be 
assigned  for  a  diflferent  rule,  it  is  too  well  established 
to  be  now  shaken.  (2) 


(1)  Sea  4,  Chap.  22,  R  S.  of  HL; 
Hodden  v,  Quttery,  58  111.  431. 

(2)  Story's  Eq.  Jur.  §  405  and  406; 
Murray  v.  Ballon,  1  Johns.  Ch.  566; 
Murray  v.  Lylbum,  2  Johns.  Ch. 
566;  Green  v.  Slayter,  4  Johns.  Ch. 
38;  Hopkins  v,  McLaren,  4  Cow.  667 
Murray  u.  Blatchford,  1  Wend.  583 
Jackson  v.  Andrews,  7  Wend.  152 
Parks  V.  Jackson,  11  Wend.   442 
Griffith  V,  Griffith,  1  HofP.  Oh.  153 
White  V.  Carpenter,  2  Paige,  217, 
252;  Hay  den  v.  Bucklin,  9  Paige, 
512;  Jackson  v.  Losoe,  4  Sandf.  Cb. 
881;  Com.  Dig.  Chancery,  Tit.  lis 
pendens.    Allen  r.  Poole,  54  Miss. 
325;  Allen  v,  Mandeville,  26  Mis?. 
397;  Sugden  on  Vendors,  (7th  Am. 
Ed.)  544;  Centre  v.  The  P.  &  M. 
Bank  et  al.,  22  Ala.  757;  Goodwin  et 


aL  V.  McGhee  et  al.,  15  Ala.  241;  Mil- 
ler V,  Kershaw,  1  Bailey  Ch.  471; 
Boynton  v.  Bawson,  1  Clark  Ch.  584; 
Coulter  V.  Herrod  et  al.,  5  Cush. 
(Miss.)  685;  WicklifPe's  Exrs.  v. 
Breckenridge*s  Heirs,  1  Bush.  443; 
Lytle  r.  Bradford,  7T.  B.Mon.  112; 
Ly tie's  Exrs.  v.  Pope's  Admr.,  11  B. 
Mon.  318;  Harrington  i\  Harrington, 
27  Mo.  562;  Fenwick  v.  Gill,  38  Ma 
525;  Metcalf  et  al.  v.  Smith's  Heirs, 
40  Mo.  575;  Bailey  et  al.  r.  McGinnis 
et  al.,  57  Mo.  371;  Shaw  v.  Padloy, 
64  Mo.  522;  Grant  v,  Bennett,  96  HL 
513;  Banks  et  al.  v,  Thompson, 
75  Ala.  531;  Skeel  v.  Spraker,  8 
Paige,  182;  Heatly  v.  Finster,  2 
Johns.  Ch.  158;  Soudder  v.  VanAm- 
burg,  4  Edw.  29.  See  also  note  2, 
sec.  26  ante. 
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The  rule  lis  pendens  of  ancient  origin. 

Seo.  29.  We  have  already  seen  that,  the  rule  lis 
pendens,  while  probably  not  derived  from,  is  analogous 
to,  the  rule  which  prevails  in  real  actions  at  common 
law,  where,  if  the  defendant  alienates  after  the  penden- 
cy of  the  writ,  the  judgment  will  overreach  such  aliena- 
tion, and  that  whatever  its  remote  origin  may  be,  it 
was  adopted  into  chancery  by  one  of  the  ordinances 
of  Lord  Bacon.  (1)  ChanceUov  Kent  says,  in  the  lead- 
ing case  of  Murray  v.  Ballou,  that  at  the  time  of  the 
decision  of  that  case,  which  was  in  1815,  the  rule  had 
then  been  declared,  above  two  centuries,  by  the  high- 
est authority,  and  had  received  continuous  support 
and  apphcation  down  to  that  time. (2) 

Service  before  bill  filed. 

Seo.  30.  As  to  whether,  where  the  subpoena 
was  issued  and  service  had  without  bill  filed, 
and  the  bill  was  filed  after  service,  the  lis  pen- 
dens will  or  will  not  relate  back  and  take  effect 
from  the  service  of  the  subpoena,  the  cases  are  not 
in  harmony.  The  cases  which  hold  that  Us  pen- 
dens relates  back  to  service,  at  a  time  prior  to  the 
date  of  filing,  are  beheved  to  rest  upon  the  authority 
of  an  anonymous  case  decided  in  1685,  before  the  stat- 
ute of  4th  Anne,  Ch.  16,  Sec.  22,  was  passed. (3)  Un- 
less the  subpoena  then  in  use  disclosed  the  matter  in 
litigation  with  sufficient  definiteness  to  enable  the  de- 
fendant to  make  alienation,  that  case  furnishes  no 
reason  in  support  of  the  doctrine  of  relation,  as  appHed 
to  Us  pendens. (4) 

(1)  Sec.  1,  ante.  (3)  See  Sec.  26,  note  1,  ante. 

(2)  Murray  v.  Ballon,  1  Johns.  (4)  Anon.  1  Vem.  319;  Pigott  v. 
Oh.  576.                                                 Nower,  3  Swanst  536;  Hopkins  r. 
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The  common  law  rule-  unsatisfactory. 

Sec  31.  Although  there  are  cases  holding  that, 
when  the  subpoena  is  issued  and  served  before 
bill  filed,  after  filing  lis  pendens  will  relate  back 
to  service,  the  rule  is  not  supported  by  satisfactory 
reasons,  and  should  not  be  followed,  except  where  the 
subpoena  points  out  the  property  involved  in  litigation. 
No  record  was  kept  of  the  issuing  of  the  subpoena,  and 
it  was  not  required  to  be  filed,  at  least  until  after  serv- 
ice. It  might  not  be  possible  for  a  stranger  to  the 
suit,  by  any  degree  of  diligence,  to  learn  that  it  had 
been  issued  or  served  and,  if  he  did,  it  would  give  him 
no  notice  whatever  of  the  subject  matter  of  litigation. 
It  seems  monstrous  to  hold  that  as  to  a  stranger  a  suit 
should  be  deemed  pending  from  the  time  of  such  serv- 
ice so  as  to  be  constructive  notice  when  actual  notice 
was  impossible  of  acquirement. (1) 

When  amendments  are  filed. 

Sec  32.  Where  the  original  bill  or  petition  does 
not  involve  the  property,  but,  pending  the  suit,  an 
amendment  or  amended  petition  or  bill  is  filed  alleg- 
ing new  matter,  and  involving  property  not  before  in 
Utigation,  the  hs  pendens  created  by  the  amendment 
wiU  commence  from  the  filing  of  the  amendment  or 
amended  pleading,  and  will  not  relate  back  to  the  com- 


McLaren,  4  Cow.  667;  Murray  v, 
Blatchford,  1  Wend.  583;  JackBon 
V,  Andrews,  7  Wend.  152;  Parks  v, 
Jackson,  11  Wend.  442;  Griffith  v. 
Griffith,  1  Hoff.  Ch.  153;  White  v. 
Carpenter,  2  Paige,  217, 252 ;  Hay  den 
V.  Broalin,  9  Paige,  572;  Jackson  v, 
Lo8ee,4  Sandf.  Ch.  407;  Comyn's  Di- 
gest Chancery,  Tit.  lis  pendens;  Al- 
len t;.Poole,  54  Miss.  325;  Allen  etaL 


V.  Mandeville,  26  id.  397;  Sngden  on 
Vendors,  (7th  Am.  Ed.)  544;  Centre 
V.  The  P.  &  M.  Bank  et  al.,  22  Ala. 
757;  Gkx)dwin  et  al.  v.  McGhee  et 
al.,  15  id.  241;  Miller  v.  Kershaw,  1 
Bailey  Ch.  471;  Boynton  v,  Rawson, 
1  Clark  Ch.  584;  Coulter  v.  Herrod 
et  al.,  5  Cush.  (Miss.)  685. 

(1)  Leitoh  et  aL  v.  Wells  et  aL,  48 
Barb.  637. 
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mencemenfc  of  the  action  so  as  to  aflfect  intervening 
rights.  So  when  creditors  filed  a  bill  alleging  that 
defendant  had  attempted  to  dispose  of  her  interest  for 
the  purpose  of  defrauding  her  creditors,  but  did  not 
allege  in  their  pleading  a  judgment  and,  subsequently 
and  pending  the  suit,  filed  an  amended  petition  in  the 
same  case,  alleging  that  they  had  obtained  a  judgment 
for  the  debt,  on  which  an  execution  had  issued  and 
been  returned  nulla  bona,  it  was  held  that  the  plain- 
tiffs were  entitled  to  no  relief  on  the  original  petition, 
and  that  a  purchaser  of  the  interest  in  contest,  having 
bought  pending  the  Htigation  under  the  original  peti- 
tion, and  before  the  amendment,  held  only  subject 
to  the  result  of  that  Htigation :  that  as  the  plaintiffs 
had  not  shown  themselves  entitled  to  a  decree  upon 
matters  then  in  litigation,  the  rights  of  the  purchaser 
could  not  be  affected  by  a  different  and  distinct  ground 
of  relief  subsequently  asserted  in  an  amended  petition, 
and  that  the  new  Us  pendens  created  by  the  amend- 
ment, did  not  relate  back  to  the  commencement  of  the 
action  so  fts  to  affect  intervening  rights.  (1) 

Where  no  bill  filed — no  lis  pendens. 

Sec.  33.  It  has  always  been  held  that  where  there 
was  no  bill  or  petition  filed,  mere  service  of  the  sub- 
poena in  chancery  would  not  create  lis  pendens,  affect- 
ing third  persons,  not  parties  to  the  bill,  and  that  the 
fiUng  of  the  complaint,  petition  or  bill,  was  necessary 
for  that  purpose. (2) 

(1)  Clark  V.  Havens,  Clark's  Ch.  Johns.  Oh.  566;  Murray  v.  Lylbum, 
R  563;  Curtis  v.  Hitchcock,  10  2  i<L  441;  Hayden  v.  Bucklin,  9 
Paige,  399;  Mitford  PI.  400;  Dudley  Paige,  512;  Anon.  1  Vem.  Oh.  318; 
V,  Price's  Adm.,  10  B.  Mon,  88.  Bouvier's  Law  Diet  Tit  lis  pen- 

(2)  Leitoh  et  al.  v,  Wier  et  aL,  43  dens  (14th  Ed.  voL  2-76);  Olson 
Barb.  637;  Murray  v,  Ballou,   1  v.  Paul,  56  Wis.  30;  Flood  v.  Isaao, 
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And  so,  also,  under  lis  pendens  statutes,  the  filing 
of  the  notice  before  the  bill  is  filed  creates  no  lis 
pendens,  the  filing  of  the  notice  under  these  stat- 
utes taking  the  place  and  performing  the  office  of 
service. 

Analogous  rule  in  attachment. 

Sec.  34.  And  so,  in  a  suit  by  attachment  at  law,  it 
has  been  held,  in  analogy  with  the  rule  that  a  suit  in 
chancery  is  not  lis  pendens  as  to  strangers,  until  bill 
filed  and  service  upon  the  defendant,  that  a  garnishee 
is  not  bound  by  notice  of  the  suit  until  service  of 
garnishee  process  upon  him,  and  that  he  would  be 
protected  in  the  bona  fide  sale  and  transfer  of  trust 
property,  held  under  a  deed  made  before  service  of  the 
garnishment. (1) 

Rule  in  ejectment. 

Sec.  35.  In  ejectment,  under  the  old  common  law 
practice,  unless  the  declaration  is  filed  at  the  time  of 
the  service  of  notice,  there  is  no  lis  pendens  until  it  is 
filed,  with  proof  of  previous  service.  If  the  declara- 
tion with  proof  of  service  endorsed  is  filed  upon  or 
before  the  appearance  day,  the  suit  will,  by  relation, 
be  considered  as  having  been  commenced  at  the  time 
of  the  service.  But  in  this  action  the  writ  necessarily 
discloses  to  the  defendant  the  subject  matter  of  litiga- 
tion. If  the  declaration  and  proof  of  service  shall  not 
be  filed  on  the  first  day  of  the  appearance  term,  there 
will  be  no  lis  pendens  until  an  appearance  and  defense 
of  the  suit  or  a  confession  of  iudgment.{2) 

34  Wis.  423;  Butler  v.  Tomlinson,         (1)  Hazard's  Admr.  v,  Franklin,  2 
38  Barb.  642;  Stem  v.  O'Oonnell,  Ala.  349. 

35  N.  T.  104;  Cordon  et  al.  v.  Tyle         (2)  Sidwell  et  al.  v.  Worthington's 
et  al.,  53  Mioh.  62a  Heirs,  8  Dana,  761. 
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In  bill  filed  against  partnership. 

Sec.  36.  Where  a  bill  is  filed  by  a  creditor  of  a 
partnership  against  a  surviving  partner  to  enforce  the 
lien  of  a  firm  creditor,  and  compel  payment  out  of  the 
firm  assets,  but  does  not  allege  that  the  surviving 
partner  is  insolvent,  there  is  no  lis  pendens,  even  from 
the  date  of  the  service  of  process,  so  as  to  affect  the 
choses  in  action  sought  to  be  subjected,  or  to  over- 
reach, on  that  ground,  settlements  made  between  the 
surviving  partner  and  the  debtors  of  the  firm,  and  the 
court  will  refuse  a  decree  against  the  survivors  and 
debtors  who  are  made  defendants,  and  have  made  set- 
tlements, on  the  ground  that  there  was  no  Us  pendens 
created  binding  the  subject  matters  of  settlement.  (1) 

Service  upon  one  member  of  the  firm. 

Sec  37.  Where  a  bill  is  filed  against  the  members  of 
a  co-partnership  to  enforce  rights  against  specific  prop- 
erty, in  a  State  where  service  of  process  is  necessary 
before  Us  pendens  commences,  service  upon  one  of  the 
members  of  the  defendant  firm  will  create  Us  pendens 
so  that  an  intervening  purchaser  wiU  be  bound  by  it. (2) 

Where  service  is  accepted. 

Seo.  38.  As  notice  Us  pendens  is  considered  a  hard 
rule  as  to  strangers,  it  is  held  that,  where  a  defendant 
accepts  service  of  the  subpoena  and  the  acceptance  is 
antedated,  lis  pendens  shaU  not  take  effect  prior  to  the 
actual  time  of  the  acceptance  of  service,  as  to  any 
person  acquiring  an  interest  before  that  time.  It  may 
be  said,  in  general,  that  the  doctrine  of  Us  pendens  is 
one  of  stricti8simijuris.{3) 

(1)  Pearson  et  aL  v,  Eeed/,  6B.        (3)Gockrillv.Maiieyetal.,2Ck>op. 
Mon.  130.  (Teim.)59;SheltonetaLt;.  Johnston, 

(2)  Dresser  v.  Wood,  15  Ran.  344.      et  al.,  4  Sneed,  672;  Adam's  Eq.  157 
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Where  cases  are  femaind^d. 

Sec.  39.  Where  parties  are  once  brought  into  court 
and,  after  judgment  or  decree,  the  case  is  prosecuted 
to  an  appellate  court,  by  appeal  or  writ  of  error,  and 
remanded,  the  defendant  is  still  in  court  and  new 
notice  or  service  is  unnecessary.  Thid  is  true  in 
attachment  as  well  as  in  other  cases. (1) 

Where  writ  of  error  is  sued  out. 

Sec  40.  Where  a  bill  had  been  filed  to  compel  a 
conveyance,  and  a  decree  had  been  entered,  operating 
under  the  statute  as  a  conveyance  to  complainant, 
from  which  the  defendant  had  sued  out  a  writ  of  error 
and  given  a  bond,  but,  before  service  of  citation,  and 
without  knowledge  that  the  writ  of  error  was  pending, 
the  complainant  conveyed  to  a  bona  fide  purchaser  for 
value,  without  notice,  it  was  held,  that  a  writ  of  error 
is  a  new  suit,  and  that  until  the  service  of  the  citation, 
a  writ  of  error  is  not  to  be  considered  as  pending  so  as 
to  affect  strangers  as  a  lis  pendens,  but  that  as  between 
the  parties  where  the  writ  of  error  is  successfully 
prosecuted  and  a  reversal  ensues,  it  may  be  regarded 
as  a  continuance  of  the  original  suit,  and  the  court 
would  have  power  to  revest  titles  and  administer  jus- 
tice in  accordance  with  the  final  determination  of 
the  Appellate  Court. (2) 

Where  sheriff  is  instructed. 

Sec.  41.  Where  a  writ  is  filled  out  and  given  to  an 
officer,  with  instructions  not  to  serve  it  until  after  a 
certain  time,  or  the  happening  of  a  certain  event,  the 
suit  will  not  be  deemed  to  have  been  commenced  until 

(1)  Beaugh  v,  McConnell  et  al.,  (2)  Lessees  of  Taylor  v.  Boyd,  3 

36  IlL  375;  Murray  v.  Whitaker,  17  Ohio,  352;   Woolridge  v.  Boyd,  13 

IlL  230;  Haywood  v.  Collins,  60  DL  Lea,  154. 
340. 
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the  service  of  the  writr(l)**It.i8-8aid  ihat  it  is  the 

intention  and  the  act  combined,  which,  in  fact^  con- 
stitutes the  commencement  of  the  snit  because  a  writ 
filled  out  without  intention  of  service,  is  altogether 
inoperative,  as  it  may  be  filled  out  before  the  cause  of 
action  conunences  or  be  antedated.  (2) 

Where  clerk  is  instmcted. 

Sec.  42.  Where  a  declaration  or  jietition  is  dehv- 
ered  to  the  clerk  of  the  court,  with  instructions  not  to 
issue  process  until  further  instructed,  it  is  held,  that  it 
is  left  with  the  clerk  in  his  individual  capacity  as  bailee, 
and  that  it  is  no  commencement  of  a  suit,  so  as  to 
prevent  the  running  of  the  statute  of  limitation,  and 
that  the  writ  would  not  be  considered  as  being  legally 
sued  out,  imtil  deUvered  to  the  sheriff,  with  authority 
to  serve  it  on  the  defendant.  (3) 

Where  one.  of  several  defendants  dies  without  service. 

Sec.  43.  Where  a  suit  is  brought  against  two,  upon 
a  cause  of  action  which  is  joint,  and  not  joint  or  sev- 
eral, and  after  it  is  instituted,  but  before  service,  one 
of  the  defendants  dies,  upon  a  plea  in  abatement  set- 
ting up  these  facts,  it  will  be  held  that  no  service  of 
process  having  been  had  upon  the  deceased  defendant, 
and  no  service  having  been  had  upon  the  surviving 
defendant  until  after  the  death  of  his  co-defendant, 
the  action  cannot  be  said  to  have  been  commenced, 
and  as  in  that  case  service  upon  both  is  necessary,  the 
suit  will  abate. (4) 

(1)  Seaver  v,  Lincoln,  21  Pick.  (3)  McClelland  v.Slanter,  30  Tex. 
267;  Badger  r.  Phiney,  15 Mass.  359.  496. 

(2)  Johnson  r.  Farwell,  7  GreenL  (4)  Clark  r.  Helms  et  aL,  1  Boot» 
373;  Branson  v.  Earle,  17  Johna  65.  487. 
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Where  sole  defendant  dies  before  service. 

Sec.  44.  As  has  already  been  shown,  there  is  a  sub- 
stantial difFerence  between  the  commencement  of  an 
action,  and  its  being  a  suit  depending  between  the 
parties,  the  first  having  reference  only  to  the  act  of  the 
plaintifif,  but  the  second  to  the  position  of  the  defend- 
ant also.  So  if  a  defendant  dies  before  service  or  ap- 
pearance, it  seems,  the  suit  could  not  be  revived 
against  his  personal  representatives,  nor  could  it  be 
continued  by  supplemental  bill  against  them.(l) 

Commencement  of  suit  in  Connecticut. 

Sec.  45.  In  an  action  at  law  it  was  held  in  Connec- 
ticut that,  in  that  State,  a  suit  is  not  considered  as 
commenced  until  the  service  of  the  writ  on  the  de- 
fendant.(2)  The  reason  assigned,  in  Jenks  v.  Phelps, (3) 
for  this  ruhng,  is  that  it  harmonizes  with  the  practice, 
common  in  that  State,  of  taking  out  blank  writs 
signed  and  tested,  with  the  privilege  of  alteration  be- 
fore service,  the  legal  propriety  of  which  has  been 
recognized  by  the  same  court.  (4)  This  practice  really 
Ues  at  the  foundation  of  the  rule  which  postpones  the 
lis  pendens  until  after  service.  The  reason  assigned 
in  the  case  above  referred  to,  greatly  impairs  the  au- 
thority of  these  cases,  and  tends  to  unsettle  the  pro- 
priety of  enforcing  the  rule  in  those  States  where 
neither  this  practice  prevails,  nor  is  its  propriety  re- 
cognized by  the  courts. 

(1)  AUen  et  al.  v.  Mandeville  et  (4)  Spalding  v.  Butts,  6  Conn.  30 
aL,  4  Cash.  (Miss.)  399;  3  Danl's  Gates  v.  Bushnell,  9  Conn.  635 
Ch.  Pr.  1663  ami  169a  Sanford  v.  Dick,  17  Conn.    215 

(2)  Allen  et  al.  v.  Mandeville  et  Ward   v.  Curtis,  18    Conn.    291 
al.,  4  Cush.  (Miss.)  399;  3  Danl's  Clark  v.  Helms  et  aJ-,  1  Boot,  486 
Ch.  Pr.  1663  and  1698.  Parsons  v.  Ely  et  al.,  2  Conn.  377 

(3)  Jenks  v.  Phelps,  4  Conn.  149.  Fuller  v.  Haughton,  5  Conn.  424. 
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It  is,  also,  held  in  Connecticat  that,  under  the  stat- 
ute of  that  State,  a  suit  in  attachment  is  not  com- 
menced by  the  mere  dehvery  of  a  writ  to  an  oflScer, 
but  that  the  attachment  of  property  under  the  writ  is 
also  a  necessary  incipient  step  in  order  to  create  a  hs 
pendens  in  a  suit  in  attachment.(l) 
Commencemeht  of  suit  in  Arkansas. 

Sec.  46.  Where  the  statute  provided,  that  suits  at 
law  may  be  commenced  by  filing  in  the  office  of  the 
clerk  of  the  court  a  declaration,  petition  or  statement, 
in  writing,  setting  forth  the  plaintiff's  cause  of  action, 
and  suing  out  thereon  a  writ  against  the  defendant,  it 
is  held  in  Arkansas,  that  unless  the  defendant  makes 
his  appearance  voluntarily,  the  issuing  of  the  writ  is  a 
necessary  element  in  the  institution  of  the  suit,  and 
that  the  joint  act  of  filing  the  declaration  and  the  is- 
suance of  the  writ  constitute  the  commencement  of 
the  suit. (2) 

Commencement  of  suit  in  Vermont. 

Sec.  47.  It  is  heldm  Vermont,  where  the  language 
of  the  statute  is«  "  the  action  shall  be  commenced  and 
sued,"  that  the  time  when  the  writ  actually  issues  is 
to  be  considered  the  commencement  of  the  suit ;  that 
the  prima  facie  evidence  of  the  time  when  the  writ 
issues  is  usually  the  date ;  that  there  must  \}e  a  deliv- 
ery to  an  officer  for  service  in  season  to  be  served  and 
returned  to  the  court  to  which  it  is  made  returnable, 
but  that  if  the  writ  is  abandoned,  or  if  it  is  issued  with 
no  intention  to  have  service  of  it,  there  is  no  com- 
mencement of  a  suit. (3)    A  Uke  rule  as  to  presumption, 

(1)  Gates  V.  Bu8lmell,9  Conn.  634.      White,  18  CaL  639. 

(2)  State  Bank  v.  Oason  et  al.,  10         (3)  Allen  v.  Main,  1  D.  Chipman, 
Ark.  481 ;  see,  alflo,  Flandeau  v.     95;  Day  v.  Lamb,  7  Vt.  429;  John- 
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as  to  the  time  of  service  is  held  in  Maine,  Massachu- 
setts, New  York  and  Arkansas. 

Commencement  of  suit  in  Mississippi. 

Sec.  48.  In  Mississippi,  although  by  rule  of  court 
authorized  by  statute,  a  suit  in  chancery,  as  between 
the  parties,  was  deemed  to  be  commenced  by  filing  the 
bill  merely,  yet  as  to  purchasers  of  the  property  in  Ut- 
igation  during  the  pendency  of  the  suit  the  doctrine 
has  always  been  regarded  as  a  hard  one,  and  hence 
service  of  the  subpoena,  as  well  as  its  issuance,  is 
deemed  requisite  to  constitute  such  pendency.  (1) 

Commencement  of  lis  petidens  and  suit  in  Missouri. 

Sec.  49.  It  is  held  in  Missouri,  that  lis  pendens  is 
not  notice  to  a  purchaser  so  as  to  affect  and  bind  his 
interests  by  the  judgment  till  the  service  of  the  writ 
after  the  bill  or  petition  is  filed ;  but  as  between  the 
parties,  and  as  having  application  to  the  statute  of 
Umitation,  the  time  of  the  fihng  of  the  declaration, 
and  not  the  service  of  the  writ,  is  regarded  as  the 
commencement  of  a  suit  at  law.  (2) 

Commencement  of  suit  in  W.  Virginia. 

Sec.  50.  Where  the  subpoena  was  issued  on 
the  3rd  day  of  January,  1872,  and  was  served  on 
the  6th,  but  the  bill  was  not  filed  until  February 
following,  it  was  held  in  West  Virginia,  that  the  sub- 
poena served  was  not  a  sufficient  hs  pendens,  and  that 

son  V.  FarweU,  7  Greenleaf,  372;  (1)  Bacon  et  al.  v.  Gardner  et  al., 

Ford  V.  Phillips,  1  Pick.  202;  Bur-  1  Gush.  (Miss.)  62. 

dick  V.  Green,  18  Johns.  14;  Mc-  (2)  Dougherty  v.  Downey,  1  Mo. 

Laien  et  al.  v,  Thnrman,  8  Ark.  482,  (side  p.  675);  Harrington  v, 

816;   State  Bank  v.  Brown,  12  Ark.  Harrington,  27  Mo.  562;  Fenwiok 

94;  State  Bank  v.  Oason  et  al.,  10  v.  Gill,  38  Mo.  525;  Metcalt  et  aL 

Ark.  479;  Fowler  v>  Boyd,  Hemp.  v.  Smithes  Heirs,  40  Mo.  575. 
R214. 
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when  the  bill  was  filed,  the  lis  pendens,  as  to  third 
parties,  related  back  to  the  service  of  the  subpoena. (I) 
This  was  carrying  the  idea  of  the  supposed  efii- 
ciency  of  the  service  of  the  subpoena  as  notice  to  an 
absurd,  not  to  say  a  ludicrous,  extreme.  It  is  not 
surprising  that  the  legislature  afterwards,  and  in  1877, 
enacted  a  lis  pendens  statute. 

Commencement  of  suit  in  Kentucky. 

Sec.  61.  It  is  held  in  Kentucky,  that  a  suit  in 
chancery,  brought  against  absentees,  could  not  be 
deemed  lis  pendens,  so  as  to  be  presumed  notice  to  a 
purchaser,  until  the  complete  execution  of  the  order 
to  advertise.  The  rule  seems  to  be  followed  in  that 
State,  that  the  filing  of  a  bill  is  not  notice  of  the 
pendency  of  a  suit,  before  the  subpoena  is  served. 
Completed  publication  is  deemed  equivalent  to  the 
service  of  a  subpoena  issued.  So  far  as  relates  to  the 
parties  themselves  and,  hence,  also,  so  far  as  concerns 
the  running  of  the  statute  of  hmitation,  the  date  of 
the  issuance  of  the  subpoena  in  chancery  is  the  com- 
mencement of  the  suit.  The  date  of  the  suing  out  of 
process  at  law  and  of  the  service  of  notice  in  the  action 
of  ejectment  is  also  the  commencement  of  suits  at  law 
in  that  State. (2) 
When  generally  chancery  suits  commenced. 

Sec  61a.  It  may  be  said  generally,  that,  at  the 
present  day,  the  filing  of  a  bill,  the  taking  out  of  the 
subpoena  thereafter  and  making  a  bona  fide  attempt 
to  serve  it,  is,  in  equity,  the  commencement  of  a  suit, 
as  against  the  defendant  himself. 

(1)  Harmon  v,  Byram's  Admr.      Sugden  on  Vendors,  459. 
et  bL,  11  W.  Va.521;  Newman  v.         (2)  PrindiU  v.  Maydwell,  7   B 
Chapman,  2  Band.  93;  see,  also,  3     Mon.  314. 
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Where  the  question  is  not  regulated  by  statute, 
this  may  be  said  to  be  the  law  in  all  of  the  States. 

This  has  been  the  rule  in  England  also,  since  the 
statute  of  4  Anne,  C.  16,  Sec  22,  requiring  the  filing 
of  the  bill  before  the  issuance  of  the  subpoena.  Before 
that  act  was  passed,  it  was  not  necessaiy  to  file  the 
bill  before  the  issuance  and  service  of  the  subpoena, 
to  appear  and  answer ;  it  being  sufficient  if  the  bill 
were  afterwards  filed;  the  suit,  as  against  the  defend- 
.  ant  himseK,  being  then  considered  as  commenced 
from  the  teste  of  the  subpoena,  as  in  suits  at  law  com- 
menced by  original  writs.  (1) 

When  service  by  publication. 

Sec.  52.  The  statutes  of  the  different  States  pro- 
vide for  constructive  service  in  certain  cases,  usually 
where  personal  service  can  not  be  had,  by  publication. 
These  statutes  vary  in  the  different  States.  When 
such  service  is  had  the  hs  pendens  is  not  in  force  until 
the  pubhcation  is  completed.  The  suit  may  be  re- 
garded as  commenced  before  that  time,  according  to 
the  rule  estabUshed  by  statute  or  otherwise  in  the 
various  States. 

The  defendant  might  also,  doubtless,  under  stat- 
utory provisions  and  authority,  be  brought  in  by  the 
service  of  copies  of  orders  directing  the  appearance  of 
defendants.  In  such  cases  probably,  the  lis  pendens 
would  commence  from  the  service  of  the  order  to 
appear.  (2) 


(1)  AngeU  on  Limitations,  330 
Hayden  v.  Bncklin,  9  Paige,  512 
Pigott   V.  Nower,  3  Swanst  530 


Moms  V.  Ellis,  7  Jnr.  4ia 

(2)  Carter  v.  MiUs,  30  Ma  441 
Hayden  v.  Bucklin,  9  Paige,  513 


Webb  V.  Pell,  1  Paige,  564;  Puroell      Clevinger   v.  Hill,   4   Bibb.   499 
v.  Blennerhasset,  3   J.  &   L.    24;      Prindillr. Maydwell, 7 B.  Mou. 314 
Porte  V,  Thompson,  2  Gr.  &  L.  568;      Ghandron  v.  Magee,  8  Ala.  573. 
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CONCLUDED. 

SEa  53.  When  semoe  upon  defendants  differently  made. 

Ssa  54.  Publication  in  attachment. 

Seo.  55.  When  statute  express. 

Seo.  56.  Where  two  writs  issued. 

Seo.  57.  Where  no  writ  issued. 

Sec.  58.  Issuance  of  writ  will  not  relate  back. 

Seo.  59.  Commencement  of  suit  in  England. 

Ssa  60.  When  limitation  barred. 

Sec.  61.  Where  bUl  required  to  be  filed  before  subpcana. 

SEa  62.  Statute  of  Illinois. 

Sec.  6a  Statute  of  Texas. 

Sec.  64  Simplification  of  rule. 

Sec.  65.  Beason  for  the  rule  as  above.  ^ 

Sec.  66.  No  reason  for  postponement  to  service. 

SEa  67.  Statute  of  Iowa. 

Sec.  68.  The  court  should  exercise  discretion. 

SEa  69.  Question  of  fact  sometimes  involved. 

Sec.  70.  A  writ  of  error  a  new  lis  pende 

Sec.  71.  Under  lis  pendens  statutes. 

Sec.  72.  No  lis  pendens  until  bill  filed. 

Sec.  73.  The  common  law  authorities  not  ilniform. 

SEa  74  Proof  of  publication. 

Sec.  75.  Continuous  for  some  purposes  untH  decree  executed. 

Ssa  76.  Effect  of  orders  of  dismissal  in  chtmcery. 

Ssa  77.  When  orders  final,  lis  pendens  conclusive. 

Sec.  78w  When  lis  pendens  ends. 

When  service  upon  defendants  differently  made. 

Sec.  53.  Thus  it  may  occur  that  in  a  suit  in  chan- 
cery, where  there  are  several  defendants,  some  of 
whom  are  served  with  subpoena,  and  others  by  publi- 
cation, lis  pendens  will  commence  in  the  same  cause 
at  different  times  with  respect  to  different  parties 
defendant.   Again,  it  may  often  occur,  where  there  are 
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numerous  defendants,  that  the  service  of  subpoena 
upon  different  individual  defendants  may  be  had  at 
different  times,  and  that,  from  various  causes  differ- 
ent pubhcations  may  be  made  as  to  other  several 
defendants,  and  it  is  easy  to  suppose  a  case  where, 
however  numerous  the  defendants  are,  the  commence- 
ment of  hs  pendens  may  differ  as  to  each  one  of  them. 
This  often  leads  to  much  perplexity  in  the  investiga- 
tion of  titles,  and  is  necessarily  attended  with  great 
risks  to  the  purchaser,  for  very  often  the  rights  of 
parties  as  to  the  property  involved  in  litigation  may 
depend  upon  the  abiUty  to  prove  the  precise  time  at 
which  process  was  served,  or  service  accepted.  The 
lapse  of  a  few  minutes,  or  at  most  a  few  hours,  with 
reference  to  the  time  when  the  purchase  was  made, 
may  often  be  conclusive  in  favor  of  or  against  the 
purchase,  and  as  the  return  of  the  officer  will  seldom 
show  the  hour  or  minute  of  service,  and  thus  there 
wiU  be  no  record  evidence  upon  the  question,  the 
rights  of  the  purchaser  will  be  made  necessarily  to 
depend  upon  parol  evidence. 

Publication  in  attachment. 

Sec  54.  But  the  rule,  it  seems,  is  different  in  some 
States  as  to  the  commencement  of  an  attachment,  so 
far,  at  least,  as  relates  to  the  defendants  themselves. 
It  was  held,  in  Missouri,  that  where  an  attachment  is 
issued  against  non-residents,  their  lands  attached  and 
an  order  of  publication  made,  the  suit  is  so  far  pending, 
before  the  completion  of  pubhcation,  that  depositions 
taken  upon  notices  posted  in  pursuance  of  the  statute, 
before  the  order  for  pubhcation  had  been  completely 
executed,  were  held  to  have  been  taken  pending  suit.(l) 

0)  Lewin  v.  DiUe  et  aL,  17  Mo.  6a 
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This  would  seem  to  be  a  departure  from  the  general 
rule  that,  a  party  can  not  be  bound  until  he  has  been 
brought  into  court  either  by  personal  service,  or  con- 
structive notice.  Generally  the  defendant  is  not  in 
court  until -publication  is  complete. 

When  statute  express. 

Sec.  65.  Where  a  statute  expressly  provides  when 
a  suit  shall  be  deemed  to  be  commenced,  for  a  declared 
purpose,  the  terms  of  the  statute  will  control.  So,  in 
Cahfornia,  where  the  statute  provides  that  a  suit  shall 
be  deemed  to  be  commenced  by  the  fiUng  of  complaint 
for  the  purpose  of  preventing  the  running  of  the  stat- 
ute of  limitation,  the  time  of  the  filing  of  complaint 
merely  shall  be  a  suflBcient  commencement  of  suit 
for  that  purpose ; '  and  no  other  proceeding  in  the  case 
is  necessary.  (1)  The  suit,  however,  must  be  com- 
menced in  good  faith. 

Where  two  writs  issued. 

Seo.  56.  Where  a  party  attempts  at  law  to  avoid 
the  running  of  a  statute  of  limitation,  by  showing 
that  the  first  writ  was  sued  out  in  time  for  this  pur- 
pose, it  was  held  necessary  to  show  that  the  first  writ 
was  not  only  issued,  but  was  returned  by  the  proper 
oflficer ;  and  although  it  was  shown  that  a  second  writ 
was  issued  in  the  cause,  at  a  date  too  late  to  prevent 
the  bar  of  the  statute,  and  returned  served,  it  was  held 
not  sufficient,  in  the  absence  of  proof  that  the  first 
writ  was  returned,  to  avoid  the  statute. (2) 

Where  no  >vrit  issued. 

Sec.  57.    And  so,  the  filing  of  a  biU  in  chancery 

(1)  Sharp  V,  Maguire,  19  Cal.  577.         (2)  Harris  v,  Woolford,  6  Term 

R  (Danf.  &  E.)  617. 
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without  suing  out  process  thereon,  or  similarly  in 
case  of  a  cross-bill,  where  process  is  necessary  to  issue, 
in  the  absence  of  any  provision  of  the  statute  to  that 
effect,  will  not  be  regarded  as  the  commencement  of  a 
suit.  It  follows  that,  in  such  cases,  where  a  party 
files  a  bill  in  chancery,  and  neglects  to  take  out  pro- 
cess, the  statute  of  limitation  still  continues  to  run, 
and  cannot  be  avoided  by  showing  that  a  bill  was 
lodged  in  the  clerk's  office,  or  even  filed  in  open  court 
before  the  time  had  expired.  It  is  obvious  that, 
although  it  might  remain  in  that  condition  for  any 
length  of  time,  there  would  be  no  suit  pending  against 
the  defendant.  (1) 

Issuance  of  writ  will  not  relate  back. 

Sec  68.  If,  where  process  issues  at  any  subse- 
quent time,  it  should  be  considered  as  relating  back  to 
the  time  when  the  bill  was  filed,  such  a  doctrine  would 
have  the  effect  of  encouraging  negligence  on  the  one 
hand,  and  of  defeating,  on  the  other,  the  object  of  the 
statute  of  limitation,  which  was  intended  to  obviate 
any  injustice  that  might  arise  from  the  absence  of 
testimony  supposed  to  have  been  lost  or  forgotten 
through  the  operation  of  time.  Hence,  for  the  pur- 
poses of  defense  under  the  statute  of  limitation,  after 
service  in  such  case,  the  commencement  of  the  suit 
wiU  not  relate  back  to  the  fiUng  of  the  bill.  (2) 

Commencement  of  suit  in  England. 

Sec  59.  It  is  held,  in  England,  that  it  is  not  suffi- 
cient to  show  that  a  writ  was  sued  out  in  time,  in 
order  to  avoid  the  statute  of  limitation.    The  plaintiff 

(1)  Prindill  V.   MaydweU,   7  B.         (2)  Priudill  v.   MaydweU,  7  B. 
Mon.  315.  Mon.  315. 
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must  also  show  that  it  was  returned,  for  it  is  said  that 
there  must  be  some  evidence  of  the  intention  of  the 
plaintifiE  to  pursue  the  action,  and  that,  after  the  writ 
was  sued  out,  it  might  be  kept  in  plaintiff's  pocket ; 
and,  that  a  record  of  the  return  must  be  made  before 
an  aUas  writ  could  issue. (1) 

When  limitation  barred. 

Sec.  60.  It  was  held,  in  Kentucky,  where  a  bill  was 
filed  in  October,  1830,  and  subpoena  issued  and  re- 
turned, but  not  served,  and  where  there  had  been  no 
appearance  by  defendant,  who  died  in  1831,  and  no 
steps  to  revive  the  suit  were  taken  until  March,  1838, 
that  there  was  lis  pendens  between  the  parties  barring 
the  running  of  the  statute. (2) 

Where  bill  required  to  be  filed  before  subpoena. 

Sec.  61.  In  those  States  where  the  legislatures 
have  prescribed  that,  before  the  subpoena  shall  issue, 
the  bill  must  be  filed  with  the  clerk,  and  the  terms  of 
such  statutes  are  s(J  far  mandatory  that,  the  courts 
are  compelled  to  hold,  that  the  issuing  of  subpoena 
without  bill  previously  filed,  is  nugatory  and  the  writ 
void,  it  should  be  held  that  lis  pendens  commences 
from  the  filing  of  the  bill.  The  statutes  now  in  force 
in  Illinois,  Iowa  and  Texas  may  be  taken  as  samples  of 
the  character  of  legislation  referred  to.  It  would  seem, 
that  where  general  statutes  are  the  same  in  terms  as 
lis  pendens  statutes  in  States  where  such  statutes  are 
adopted,  the  former  should  receive  the  same  construc- 
tion as  the  latter.  (3) 

(1)  Harris,  qui  tarn,  r.  Woolford,      11  B.  Mon.  309. 

6  Danf.  &  E.  617;  Atwood  v,  Barr,  7  (3)  Hodfiren  et  al.  v.  Qnttery,  58 

Mod.  3;  Brown  v.  Babbington,  2  111.  435;  Board,  etc.,  v,  T.  &  P.  R*y 

Ld.  Raym.  883,  Co.,  46  Tex.  326:  Haverly  v.  Al- 

(2)  Lytle'sExrs.  v.  Pope's  Admr.,  cott,  57  Iowa,  173. 
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Statute  of  Illinois 

Sec  62.  The  fourth  section  of  the  chancery  act  of 
the  State  of  lUinois  provides  that,  "the  mode  of  com- 
mencing suits  in  chancery  shall  be  by  filing  a  bill  of 
complaint  with  the  clerk  of  the  proper  court,  setting 
forth  the  nature  of  the  complaint.  "(1)  That  statute 
has  been  in  force  for  over  forty  years,  having  been 
embraced  in  the  revision  of  1846,  and  yet  the  Supreme 
Court  of  that  State  have  not  decided  until  recently  in 
any  case  where  the  question  was  necessary  to  the 
decision  of  the  cause,  what  construction  should  be 
placed  upon  it,  as  to  the  commencement  of  lis 
pendens.  They  had  held  that  a  subpoena  issued 
under  the  statute,  without  the  previous  filing  of  a 
bill,  is  absolutely  void,  and  should  be  quashed. (2) 
They  had,  in  numerous  decisions,  used  language  which 
seemed  to  imply  that  the  true  construction  of  that 
statute  is  that  Us  pendens  commences  at  the  time  the 
biU  is  filed  with  the  clerk.  In  one  case  they  had  said, 
"the  biU  itself  is  sufficient  notice  to  all  the  world  so  as 
to  defeat  any  transfer  subsequent  to  its  filing."  In 
other  cases  they  had  used  language  equally  as  pointed 
upon  this  question.  The  bar  of  the  State  and  the 
judges  of  the  circuit  courts  had,  with  great  unanimity, 
been  of  the  opinion  that  the  rule  of  lis  pendens  in  the 
State  of  Illinois  was,  that  it  commenced  from  the 
filing  of  the  biU,  and  not  from  the  service  of  the  sub- 
poena upon  the  defendant  thereafter.  No  case  is 
found  in  the  judicial  history  of  the  State  where  any 
other  rule  was  intimated  or  declared.  But  in  a  recent 
case  the  Supreme  Court  of  that  State  have  held  that, 

(1)  Hurd'fl  R  'S.  of  EL,  1877,  p.    '     (2)  Hodgen  et  aL  v.  Guttery,  58 
184,  (Sec.  4  Oh.  22.)  BL  435. 
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there  is  no  lis  pendens  in  chancery  in  that  State  until 
service  of  subpoena  after  bill  filed.(l) 

Statute  of  Texas. 

Sec.  63.  The  statute  in  force  in  the  State  of  Texas, 
upon  the  question  of  the  commencement  of  suits  in 
chancery,  provides  that  "all  civil  suits  in  the  District 
and  County  Courts  shall  be  commenced  by  petition 
filed  in  the  office  of  the  clerk  of  such  court." 

Under  this  statute,  the  Supreme  Court  of  that  State 
have  intimated  that  the  statute  should  be  construed 
that,  as  to  strangers,  lis  pendens  commences  from  the 
fiUng  of  the  bill. 

The  court  say :  "It  may,  however,  be  well  ques- 
tioned whether  there  was  a  lis  pendens,  such  as 
operated  as  constructive  notice  of  the  purchase,  at 
the  time  these  bonds  were  transferred.  The  deter- 
mination of  this  point  depends  upon  whether  lis  pen- 
dens begins  from  the  fihng  of  the  petition  or  the  service 
of  the  citation."  After  stating  the  rule  as  laid  down 
by  Chancellor  Kent  in  Murray  v.  Ballou,  the  court 
proceed :  "It  should  be  observed,  however,  that  in 
some  of  the  courts,  where  it  is  held  that  constructive 
notice  of  lis  pendens  dates  from  the  service  of  the  sub- 
poena and  fihng  of  the  bill,  the  suit  or  action  is  begun  by 
issuing  the  subpoena  or  other  process,  and  not,  as  with 
us,  by  the  filing  of  the  petition  or  bill  setting  forth 
the  cause  of  action.  Hence,  a  stranger  to  the  action 
would  have  an  opportunity  of  informing  himself  of 
the  existence  and  nature  of  the  suit  by  the  filing  of 
the  bill,  which  would  not  be  aflforded  merely  by  the 
service  of  a  subpoena.     And  it  may  be  that  public 

(1)  Grant  et  aL  v.  Bennett  et  aL,  96  HI  513. 
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policy,  from  which  this  rale  springs,  should  give  it 
effect  with  us  from  the  filing  of  the  suit."(l) 
Simplification  of  rul^. 

Sec.  64.  To  hold  that  such  statutes  as  those  of  Illi- 
nois, Iowa  and  Texas  should  be  construed  to  mean  that, 
hs  pendens  commences  from  the  filing  of  the  bill,  would 
greatly  simphfy  the  law.  Under  that  rule,  lis  pen- 
dens, as  to  all  defendants,  would  commence  at  the 
same  time;  whereas  under  the  common  law  rule,  as 
we  have  seen,  there  may  be  a  different  lis  pendens  as 
to  every  defendant. 

Reasons  for  the  rule  as  above. 

Sec.  65.  We  have  seen  that  no  rule  of  lis  pendens 
should  be  adopted  which  would  tend  to  the  encourage- 
ment of  fraud. (2)  It  is  quite  manifest,  that  if  the  com- 
menQcment  of  lis  pendens  were  postponed,  where  the 
bill  is  required  to  be  filed  before  the  service  of  process, 
until  after  service,  great  opportunity  would  be  afforded 
defendants  to  alienate  the  property  which  is  the  sub- 
ject matter  of  the  suit,  before  service.  Upon  the  filing 
of  the  bill,  it  becomes  a  record,  as  permanent,  as  open 
to  inspection,  as  much  the  subject  of  notice  to  the 
whole  world,  as  any  other  record.  If  the  suit  involves 
the  title  to  real  estate,  the  allegations  of  the  bill  pass 
at  once  into  abstracts  showing  the  condition  of  title, 
and  in  most  instances  the  public  press  notices  the 
subject  matter  which  is  involved  ih  suits  commenced 
in  courts.  The  presumption  that  the  pubhc  are 
attentive  to  proceedings  in  the  courts  of  record,  in 
these  modem  times,  has  passed  from  presumption  to 
fact.    Opportunity,  therefore,  under  the  common  law 

(1)  Board,  etc.,  v,  Texas  &  Pacifio         (2)  Sea  16,  ante. 
K  W.  Co.,  46  Tex.  826-7. 
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rule,  is  given  a  defendant,  without  necessarily  involv- 
ing moral  turpitude,  on  his  part,  to  convey  the  subject 
matter  of  litigation  to  a  purchaser  against  whom  it 
can  not  be  proven  that  he  had  actual  knowledge  of 
the  suit.  This  may  occur  in  various  ways.  Officers 
may  neglect  to  promptly  serve  process,  or  the  neces- 
sary delay  of  making  publication,  so  as  to  secure  com- 
pleted service,  gives  ample  time  for  the  disposition  of 
the  property  involved.  If  the  property  in  suit  is  per- 
sonal, a  transfer  and  dehvery  beyond  the  limits  of  the 
State,  or  even  within  the  State,  before  service  or 
completed  publication,  would  defeat  the  jurisdiction 
of  the  court. (1) 

No  reason  for  postponement  to  service. 

Seo.  66.  The  making  the  bill  a  full  record  previous 
to  the  issuance  of  process,  avoids  the  force  of  the 
reason  for  the  postponement  of  the  commencement  of 
Us  pendens  until  service.  That  reason  is  far  from 
satisfactory,  where  the  writ  is  liable  to  precede  the 
fiUng  of  the  bill;  for,  as  we  have  seen,  service  of 
the  process  gives  no  intimation  whatever  to  strangers, 
or  even  to  ,the  defendant  himseK,  as  to  what  precise 
property  is  involved,  and  the  alleged  reason  that 
conscientious  scruples  will  impel  the  defendant  to  a 
disclosure  to  his  purchaser  of  the  fact  of  the  pendency 
of  the  suit  and  of  the  property  involved  therein,  have 
been  found,  in  practice,  not  to  justify  the  presump- 
tion. By  the  fihng  of  the  bill  the  purchaser  is  afforded 
an  equal  opportunity  to  know  the  contents  of  it,  and 
the  scope  of  the  htigation,  as  the  defendant  himself. 

(1)  The  practice  of  suppressiDg      clnsion  that  the  mle  leading  to  such 
bills  in  the  clerk's  office  before  serv-      a  practice  is  wrong, 
ice,  would  seem  to  warrant  the  con- 
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He  is  mucli  more  likely  to  avail  himself  of  that  oppor- 
tunity, and  learn  the  fact  and  what  the  bill  involves 
before  service,  than  he  would  be  from  the  service,  if 
no  bUl  were  filed  until  after  service. 

Hence,  the  reason  for  postponement  of  the  taking 
effect  of  lis  pendens  until  after  the  service  of  the  sub- 
poena upon  the  defendant  ceases  to  have  force,  where 
the  bin  from  the  date  of  fiUng  becomes  a  matter  of  pub- 
lic record.  When  the  reason  of  a  law  ceases  to  exist, 
the  law  itself  ceases ;  for  reason  is  the  soul  of  the  law. 
Gessante  ratione  legis  cessat  ipsa  lex.{l) 

The  Iowa  statute. 

Sec.  67.  In  the  case  of  Haverly  v.  Alcott,(2)  the 
Supreme  Court  of  Iowa  has  decided  "that  third  per- 
sons are  charged  with  notice  of  the  pendency  of  the 
action  when  a  petition  has  been  filed"  with  the  clerk ; 
that  "notice  of  the  pendency  of  an  action  is  imparted 
by  the  filing  of  the  petition." 

Section  2628  of  the  Code,  which  the  court  construes 
or  interprets  in  this  decision,  is  as  follows :  "When  a 
pejbition  has  been  filed  affecting  real  estate,  the  action 
is  pending  so  as  to  charge  third  persons  with  notice  of 
its  pendency :  and  while  pending  no  interest  can  be 
acquired  by  third  persons  in  the  subject  matter  thereof, 
as  against  the  plaintiff's  title."  In  that  case  the  peti- 
tion was  filed  July  3, 1879.  The  defendant  Alcott  and 
wife  conveyed  to  Landis,  July  16;  Landis  conveyed 
to  Edmundson,  who  was  an  innocent  purchaser  for 
value  and  had  no  knowledge  of  the  suit,  July  18th. 
Service  of  process  was  not  made  until  after  this  last 
conveyance.  The  latter  was  held  bound  by  the  hs 
pendens. 

(1)  Broom's  Legal  Maxims,  113.     (2)  Haverly  v,  Alcott,  57  Iowa,  173-^ 
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The  court  should  exercise  discretion. 

Sko.  68.  Wi3  have  seen  that  the  doctrine  of  lis  pen- 
dens rests  solely  upon  necessity.  (1)  It  is,  therefore, 
a  subject  over  which  the  courts  are  vested  with  greater 
discretion  and  power,  in  the  adoption  of  the. rule,  than 
upon  other  questions.  It  is  a  law  of  self-preservation 
for  the  courts^  and  in  the  absence  of  mandatory  direc- 
tions from  the  legislative  department,  they  are  com- 
pelled, in  the  interest  of  self-preservation  and  their 
own  integrity  and  power  over  their  own  decrees  and 
judgments,  to  adopt  such  a  rule  as  will  be  conserva- 
tive of  these  objects. 

Question  of  fact  sometimes  involved. 
'  Sec.  69.  In  determining  at  what  time  a  suit  com- 
mences to  pend  as  to  strangers,  it  often  becomes  the 
duty  of  the  court  to  ascertain  facts,  as  well  as  to  apply 
the  law.  We  have  seen  that  the  commencement  of 
notice  hs  pendens  is  that  point  of  time  at  which  the 
effect  of  the  suit  commenced  attaches  to  the  subject 
matter  of  htigation.(2)  It  often  becomes  necessary  to 
determine,  as  a  fact,  whether  the  claimant  of  the  prop- 
erty involved,  at  and  before  that  point  of  time,  had 
acquired  a  complete  or  estabhshed  equitable  or  legal 
right  to  the  property.  Whether  he  should  be  classed 
as  an  ante  Htem  claimant,  or  a  pendente  hte  purchaser, 
may  depend  upon  that  fact. 

A  writ  of  error  a  new  lis  pendens. 

Sec.  70.  In  all  cases  where  judgments  and  decrees 
have  been  rendered,  and  neither  appealed  from  nor 
superseded,  and  a  writ  of  error  is  afterwards  sued  out, 
the  writ  of  error  is  a  new  suit,  and  a  new  lis  pendens 

(1)  Ante,  Seo.  14.  (2)  Sec.  2,  ante. 
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commences  to  run.    The  lis  pendens  of  the  writ  of 
error,  however,  will  not  relate  back  to  the  time  of  the 
rendition  of  the  judgment  or  decree, (1) 
Under  lis  pendens  statute. 

Sec.  71.  As  we  shaU  see  hereafter,  in  States  where 
lis  pendens  statutes  are  in  force,  the  commencement 
of  hs  pendens,  so  far  as  relates  to  suits  affecting  real 
estate,  is  fixed  by  fiUng  a  notice  of  lis  pendens  in  some 
pubUo  oflSce  designated  by  statute,  or  recording  the 
same,  which  notice  is  required  to  give  fuU  inform- 
ation in  regard  to  the  character  and  identity  of  the 
suit.  (2) 

No  lis  pendens  until  bill  filed. 

Sec.  72.  But  in  analogy  with  the  common  law  rule 
which  required  the  bill  on  file,  as  well  as  the  service 
of  subpoena  in  order  to  constitute  lis  pendens,  so  under 
lis  pendens  statutes  the  notice  is  not  effective  to 
create  valid  lis  pendens  until  the  bill  or  petition  is 
filed.(3) 

Common  law  authorities  not  uniform. 

Sec.  73.  The  common  law  authorities,  as  to  when 
notice  lis  pendens  in  suits  in  chancery  commences, 
are  by  no  means  uniform  in  holding  that  lis  pendens 
does  not  commence  until  subpoena  is  served  after  bill 
filed.  Thus,  in  the  case  of  Drew  v.  Lord  Norbury, 
where,  in  1774,  certain  creditors  filed  a  bill  against 
certain  persons  interested  in  lands  of  a  deceased  testa- 
tor, of  whom  B.  was  one  of  the  defendants,  to  subject 

(1)  Ludlow's    Heirs    v.    Kidd's  win  v,  Bensley,  43  Cal.  263;  Amold 
ExTS. etal.,  3  Ohio^;Seo. 40,  an^e.  v.  Oasner,  22  W.  Va.  459;  Bur- 

(2)  Sea  307,  post  longhs  v,  Beiger  et  aL,  12  How.  Pr. 

(3)  Bensley    v.   The    Mountain  R 171 ;  Tate  v.  Jordan,  8  Abbott  Pr. 
Lake  Water  Go.,  13  CaL  307;  Cor-  B.  392;  Sec.  314,  post. 
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the  property  to  sale  for  satisfaction  of  the  debts  of 
the  estate;  B.  never  appeared  and  there  was  no  evi- 
dence, that  he  was  ever  served  with  subpoena  until 
1783,  when  an  amended  bill  was  filed.  In  1782  certain 
leases  of  the  property  were  made  and  recorded. 
There  was  a  decree  for  an  account  and  sale  of  the 
lands  in  1784.  It  was  held  that,  the  suit  was  lis  pen- 
dens before  the  service  of  the  subpoena  on  B.,  who 
was  a  necessary  defendant,  and  that  those  holding 
under  the  lessees  were  pendente  Ute  purchasers.  (1) 

Proof  of  publication. 

Sec.  74.  The  certificate  of  the  printer  or  publisher 
of  a  newspaper,  as  to  the  fact  of  pubhcatioA.  and  as 
to  the  time  when  it  was  completed,  is  not  the  only 
evidence  competent  to  prove  that  fact.  The  news- 
paper containing  the  pubHcation,  accompanied  by 
parol  evidence  as  to  the  pubhcation  having  been  in 
fact  made,  are,  also,  competent  evidence.  Where 
the  publication  is  made  in  pursuance  of  an  order  of 
court,  recited  in  the  notice,  the  order  should  also  be 
produced.  (2) 

In  Pierce  v,  Catrleton,  12  lU.  358,  and  in  subsequent 
cases  in  that  State,  it  has  been  ruled,  that  parol  evi- 
dence may  be  introduced,  in  connection  with  the  cer- 
tificate of  the  pubHsher  of  a  paper,  to  establish  the 
fact  of  publication,  and  the  pendency  of  the  suit  and 
that  it  will  be  presumed  in  the  Supreme  Court,  in  the 
absence  of  a  showing  in  the  record  to  the  contrary, 
that  that  was  done. 
Continuous  for  some  purposes  until  decree  executed. 

Seo.  76.    But  although  it  is  true,  in  a  general  sense, 

(1)  Drew  v.   Lord  Norbury,   9         (2)  Ohaiidronv.Magee,8Ala.573; 
IriBh  Eq.  R  171.  Haywood  v.  Gollios  et  al.,  60  IlL  332. 
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that  lis  pendens  ceases  with  the  rendition  of  judg- 
ment or  entry  of  final  decree,  yet>  in  the  case  of  a 
foreclosure  of  a  mortgage  on  real  estate,  it  cannot  be 
said  that  lis  pendens  ceases  upon  the  making  of  the 
master's  deed  after  sale  under  the  decree.  Where 
something  remains  to  be  done  by  the  court,  in  the 
execution  of  its  judgments  and  decrees,  other  than 
can  be  done  without  order  of  court,  by  the  merely 
ministerial  officers  of  the  court,  lis  pendens  continues 
until  the  decree  is  executed.  So,  in  the  case  of  the 
foreclosure  of  a  mortgage,  it  continues  until  the  pur- 
chaser has  been  put  into  possession  of  the  property. 
Until  then  the  power  of  the  court  is  not  functuB 
officio.{l)  It  seems  that,  in  such  cases,  the  whole  pub- 
lic is  a  party  to  the  decree,  because  it  is  of  a  pubhc 
nature,  and  of  record,  of  which  aU  persons  are  bound 
to  take  notice.  (2) 

Effect  of  orders  of  dismissal  in  chancery. 

Sec.  76.  A  dismissal  of  a  libel  for  divorce  in  Massa- 
chusetts, stands  on  the  same  footing  as  the  dismissal 
of  a  bill  in  equity,  and  unless  it  appears  on  its  face  to 
be  made  "  without  prejudice,"  will  be  a  bar  to  another 
libel  for  the  same  cause. (3)  Where  the  plaintiff  did 
not  in  tis  bill  show  an  interest  or  liability,  requiring 
the  aid  or  interference  of  a  court  of  equity,  and  it  was 
dismissed  on  that  ground,  he  will  be  estopped  from 
bringing  a  new  bill  stating  matters  suflBcient  to 
authorize  the  action  of  the  court.  (4)  If  a  bill  does 
not  bring  before  the  court  all  the  parties  necessary  for 

(1)  Lomax  Dig.  534.  (3)  Thurston     v.    Thurston,   99 

(2)  Jackson  v.  Warren,  32  IlL      Mass.  89. 

840;  Sugden  on  Vendors,  281,  (4)  Gist  v.  DaTis,  2  HiU  Oh.(S.O.) 
285.  *335. 
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a  proper  determination  of  the  suit,  but  the  bill,  in- 
stead of  being  dismissed  on  that  account,  is  dismissed 
for  want  of  equity^  this  is  a  bar  to  any  future  bill  seek- 
ing rehef .  (1)  A  bill  to  redeem  was  filed.  The  defend- 
ant haying  answered,  the  plaintiff  failed  to  reply,  and, 
without  the  knowledge  of  the  defendant,  dismissed 
the  suit.  The  defendant  afterwards  had  judgment 
entered  in  his  favor  for  costs.  It  was  held,  the  bill  be- 
ing dismissed  without  any  restriction,  that  this  was  a 
judgment  on  its  merits,  and  as  such  it  was  a  bar  to 
any  future  bill  for  the  same  cause. (2)  If  a  biU  by  a 
vendor  seeking  a  specific  performance  of  a  contract  to 
purchase,  be  dismissed  on  account  of  some  defect  in 
his  title,  the  doors  of  courts  of  equity  are,  and  ought 
to  be,  forever  closed  upon  him,  though  he  may  after- 
wards be  able  to  make  a  good  title.  If  the  court  in- 
tended to  grant  the  complainant  further  time,  it  should 
have  continued  the  cause,  and  thereby  have  given  him 
an  opportunity  to  complete  his  title,  or  should  have 
dismissed  the  bill  without  prejudice. 

Where  order  of  dismissal  final,  lis  pendens  conclusive. 

Sec.  77.  It  follows  as  a  necessary  conclusion  from 
the  relation  which  lis  pendens  bears  to  the  final  judg- 
ment or  decree ;  and,  may  be  stated  as  a  general  rule, 
that  wherever  the  dismissal  of  a  bill  in  chancery  may 
be  set  up  in  bar  for  the  same  cause  of  action,  the  hs 
pendens  becomes  conclusive  upon  the  property  in- 
volved. Mr.  Freeman,  in  his  work  on  Judgments, 
says:  "The  dismissal  of  a  bill  in  chancery  stands 
nearly  on  the  same  footing  as  a  judgment  at  law,  and 
wiU  be*  presumed  to  be  a  final  and  conclusive  adjudi- 

(1)  Cnrtis  t?.  Tmstees  of  Bards-         (2)  Barrowsoale  v.  Tattle,  5  Al- 
town,  6  J.  J.  Marsh.  536.  leu,  377. 


ITS  COMMENCEMENT,  CONTINUANCE  AND  CLOSE.       123 

cation  on  the  merits,  whether  they  were  or  were  not 
heard  and  determined,  unless  the  contrary  appears  on 
the  face  of  the  pleadings,  or  in  the  decree  of  the 
court.  (1)  Only  one  case  has  come  under  my  observa- 
tion, in  which  the  decree  dismissing  a  bill  has  not 
been  considered  as  necessarily  final  and  conclusive,(2) 
while  the  cases  are  numerous  sustaining  the  view  that, 
such  dismissal  is  a  bar  to  any  subsequent  bill,  unless 
it  appears  on  the  record  to  have  been  iriade  without 
prejudice,  or  otherwise  not  on  the  merits.  (3)  If  in 
fact  a  decree  be  rendered  dismissing  a  bill,  because  of 
some  defect  in  the  pleadings,  or  for  want  of  jurisdic- 
tion, or  because  complainant  has  an  adequate  remedy 
at  law,  or  on  any  other  ground,  not  involving  the 
merits,  it  is  the  general  practice,  both  in  England  and 
in  the  United  States,  to  state  in  the  decree  that  the 
dismissal  is  without  prejudice ;  and  the  omission  of 
these  words  is  an  error  which  will  be  corrected  upon 
appeal.  In  case  it  dismisses  the  bill  generally,  the 
right  of  the  vendor  to  compel  a  specific  performance 
is  thereby  conclusively  and  perpetually  negatived.  (4) 
A  section  of  the  law  of  the  United  States  in  relation 
to  patents  provides  that,  where  two  patents  interfere, 
any  person  interested  may  apply  in  equity,  on  notice 
to  the  adverse  parties,  and  the  court  may  adjudge  and 
declare  either  of  the  patents  void  in  whole  or  in  part, 
or  inoperative  and  invalid  in  any  particular  part  of  the 
United  States.  (5)    The  effect  of  a  decree  entered,  gen- 

(1)  Smith'a  Leading  Cases,  YoL  2,  1;   Foote  v,  Qibbs,  1  Qray,  412; 
p.  667;  Wilcox  v.  Balger,  6  Ohio,  40a  Parish  v,  Ferris,  2  Black,  U.  S.  606; 

(2)  Wright  V,  DeKlyne,  1  Pet  0.  Durant  v,  Essex  Co.,  7  Wall  107. 
0. 199.  (4)  Hepburn  et  al.  v,  Dundas,  1 

(3)  Kelsey  v.  Murphy,  26  Penn.  Wheat  179. 

St  78;  Perine  v.  Dann,  8  Johns.  Oh.         (5)  Patent  Act  1836,  5  U.  S.  Stat 
608;  Neafie  v.  Neafie»  7  Johns  Oh.     at  Large,  122. 
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erally  dismissing  a  bill  brought  before  the  court  under 

this  act,  is  not  equivalent  to  a  judicial  declaration  that 

^  the  patent  of  the  complainant  is  either  inoperative  or 

void.  In  announcing  this  conclusion,  the  court,  after 
suggestiag  that  the  dismissal  may  have  been  ordered 
because  the  plaintiff  did  not  show  that  defendant  vio- 
lated his  rights,  or  because  the  defendant  may  have 
shown  a  hcense  from  the  plaintiff,  said  judgment  or 
decree  under  this  statute  cannot  be  accepted  as  de- 
•  termining  that  point,  unless  it  be  direct  and  affirma- 
tive in  terms,  and  in  the  words  of  the  statute.  The 
court  must  adjudge  the  patent  void  in  whole  or  in 
part,  or  inoperative  and  invalid  in  some  particular 
part  of  the  United  States.  Had  the  decree  asserted 
the  interference  of  the  patents,  and  declared  either  of 
them  void,  that  decree  would  have  been  conclusive. 

When  lis  pendens  ends. 

Sec.  78.  The  general  rule  is  that  notice  of  lis 
pendens  ends  with  the  final  decree  in  chancery  or 
judgment  at  law,(l)  but  the  decree  or  judgment  must 
be  final. 

They  must  be  of  such  a  character  as  puts  a  conclu- 
sion to  the  matters  in  question  in  the  suit.  Interlocu- 
tory decrees  or  orders  cannot  have  that  effect,  although 
they  may  purport  to  settle  the  rights  of  the  parties. 
The  court,  however,  still  would  have  power  to  modify 
or  vacate  them,  and  for  all  purposes  of  notice  or  bind- 
ing force,  Hs  pendens  wiU  continue,  notwithstanding 
such  orders  or  decrees.    The  principal  ground  upon 

(1)  Newland  on  Oont.  507;  Wore-  v.  White,  1  Bailey's  Eq.  (S.  0.)  233; 

ley  V.  Scarborough,  3  Atk.  392;  1  Blake  v.  Heyward,  1  Bailey's  Eq. 

!  Ch.  Cas.  35;  see  also,  Goret'.  Stao-  (S.  0.)  208;   Turner  v.  Orebill,  1 

i  poole,  1  Dow.  30;  Kinsman  v.  Kins-  Ohio,  174. 

man,  1  Buss.  &  Mylne,  617;  Price 
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which  this  rule  is  based,  so  far  as  relates  to  the  rights 
or  interests  of  third  parties,  is,  that  the  pubUo  have 
cognizance  of  what  is  taking  place  in  courts  of  record, 
within  their  jurisdictions.  When,  therefore,  the  court 
ceases  to  act  in  a  cause,  the  reasons  requiring  vigi- 
lance cease  to  exist.  While  the  final  judgments  and 
decrees  are  not,  after  their  rendition,  notice  hs  pen- 
dens, they  still  continue,  however,  to  be  notice  of 
their  contents  as  matters  of  record,  and  binding  upon 
the  property  involved  as  judgments  and  decrees. 
Where  an  appeal  is  prayed  and  allowed,  as  a  part  of 
the  judgment  or  decree,  and  the  terms  of  the  appeal 
are  complied  with  by  the  appellant,  the  judgment  or 
decree  becomes  suspended,  and  Us  pendens  is  con- 
tinued. 

When,  however,  the  final  judgment  or  decree  is  ren- 
dered by  the  appellate  court  or  the  trial  court,  upon  a 
remand  of  the  cause.  Us  pendens  ends.  So,  also,  if  a 
writ  of  error  be  made  a  supersedeas  by  terms  pre- 
scribed while  the  court  retained  jurisdiction.  Us  pen- 
dens wiU,  in  like  manner,  continue  until  final  judgment 
or  decree. 

If,  however,  no  appeal  from  the  judgment  or  decree 
in  the  trial  court  shall  be  perfected,  and  no  writ  of 
error  be  sued  out,  so  as  to  be  a  stay  of  execution  of 
the  judgment  or  decree,  Us  pendens  ends  at  the  time 
of  the  judgment  or  decree  in  the  trial  court. 
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CHAPTEE  V. 


AS  TO  WHAT  PKOPBRTT  THE  RULE  LIS  PENDENS  APPLIES — 

WHAT  MAY  BE  BES  LITIGIOSA. 

Seo.  79.  Whother  applicable  to  personal  property. 

Seo.  80.  English  authorities. 

Saa  81.  Authoritiea  in  this  country. 

Seo.  82.  Authorities  not  all  in  accord. 

Sbo.  83.  Territorial  extent  of  lis  pendena 

Ssa  84.  Notice  lis  pendens  as  applied  to  slavea 

Seo.  85.  Lis  pendens  will  apply  to  steamboats. 

SBa  86.  Does  not  apply  to  negotiable  paper. 

Seo.  87.  Municipal  bonds  commercial  paper. 

Seo.  88.  Does  not  apply  in  tax  proceedings 

Seo.  89.  Does  not  apply  in  condemnation  proceedings. 

Sbg.  90.  The  right  to  an  ofQ.ce  subject  to  lis  pendena 

Whether  applicable  to  personal  property. 

Seo.  79.  In  many  oases  the  courts  have  intimated 
grave  doubts  as  to  the  propriety  of  applying  the  doc- 
trine of  lis  pendens  to  personal  property  of  any  char- 
acter. These  have  ordinarily  been  oases  where  the 
property  involved  has  fallen  within  the  conceded 
exception  to  the  general  rule;  and  the  decision  of 
the  question  was  not  necessary,  or  involved  in 
the  disposition  of  the  particular  case.  Thus,  in 
Winston  v.  We3tfeldt,(l)  where  the  property  involved 


(1)  Winston  v.  Westfeldt,  22  Ala. 
760. 

As  an  illustration  of  the  loose 
manner  in  which  the  subject  of  lis 
pendens  is  often  treated  by  the 
courts,  the  case  of  Miles  v.  Lefi,  60 
Iowa,  168,  is  an  example.  The  court 
decided  the  case  upon  the  question 
of  estoppel,  as  effective  to  destroy 


the  lis  pendens  of  the  case.  It  was 
a  case  where  the  plaintiff  had  pur- 
chased the  property  mvolved  in  the 
suit,  at  a  chattel  mortgage  sale,  at 
which  the  defendant  was  present 
and  also  purchasing  property  other 
than  that  in  question.  It  appears 
he  represented  and  advised  the 
plaintiff  to  make  the  purchase,  and 
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was  commercial  paper,  which  is  a  generally  conceded 
exception  to  the  rule,  the  Supreme  Court  of  Alabama 
went  beyond  the  requirements  of  this  particular  case, 
and  argued  that  Lord  Bacon's  ordinance  can  only  be 
properly  construed  to  apply  to  real  estate,  contend- 
ing that  the  use  of  the  word  " conveyance, "(1)  in  that 
ordinance,  necessarily  compels  that  conclusion.  To 
sustain  this  position,  the  court,  in  that  case,  cites 
Powell  on  Mortgages,  in  saying,  "There  is  no  case  in 
which  equity  has  determined  the  property  in  goods  to 
be  affected  by  means  of  a  lis  pendens,  when  possession 
is  the  principal  evidence  of  ownership,  as  of  personal 

chattels.  "(2) 

In  the  case  of  Chase  v.  Searle,  the  Supreme  Court 
of  New  pampshire  approved  the  general  conclusions 
of  the  court  in  Winston  v.  Westfeldt.(3)  The  New 
Hampshire  case  was  a  creditor's  bill,  for  the  discovery 
of  equitable  assets,  in  which  there  was  no  receiver, 
and  no  specific  allegations  as  to  particular  property. 
There  are  doubtless  other  cases  in  the  books,  where 
a  doubt  is  cast  upon  the  propriety  of  applying  the  rule 
hs  pendens  to  chattel  property  of  any  character,  unless 
the  property  is  in  the  custody  of  the  court  in  some 
way. 

afterwards  pnrohased  the  same 
property  at  an  execution  sale,  which 
oonld  have  no  f  oroe,  except  upon  the 
hypothesis  that  the  chattel  mort- 
gage sale  was  invalid.  Under  these 
drcnmstances  he  was  held  to  be  es- 
topped. The  court,  however,  after 
deciding  all  there  was  in  the  case 
to  decide,  adds,  *'  the  doctrine  of  lis 
pendens  has  no  application  to  per- 
sonal property."     This  ^language 


was  clearly  obiter  dictum^  and  can 
not  be  regarded  as  a  binding  decla- 
ration of  the  court  in  the  case.  As 
we  have  seen,  the  weight  of  author- 
ity is  very  largely  the  other  way, 
and  the  declaration  of  the  Iowa 
court  is  the  exception  rather  than 
the  rule. 

(1)  Sea  1,  ante. 

(2)  2  PoweU  on  Mort  618. 

(3)  Chase  v.  Searle,  45  N.  H.  517. 
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English  authorities. 

Sec .  80.  In  order  to  reach  a  proper  conclusion  with 
respect  to  some  general  rule,  or  rules,  as  to  the  appU- 
cation  of  the  doctrine,  to  chattel  property,  a  more 
particular  review  of  the  authorities  would  seem  proper. 
It  may  be  remarked,  in  passing,  however,  that  the  ar- 
gument, that  Lord  Bacon's  rule  when  framed  does 
not  seem,  by  its  terms,  to  have  been  intended  to  apply 
to  chattels  —  should  not  be  conclusive  of  the  question ; 
for  while  the  rule  originated  with  Lord  Bacon,  the 
reason  and  necessity  for  its  adoption,  lying  back  of 
the  rule  itself,  would  of  themselves  havQ  estabUshed 
the  doctrine,  had  Lord  Bacon  never  drafted  the  or- 
dinance—and, the  same  rationaUty  and  necessity 
would  have  fixed  the  extent  and  scope  of  iti^  applica- 
tion. This  necessity  is  no  more  nor  less  than  the  de- 
mand of  a  sound  public  poUcy — ^that  an  application 
of  the  rule  be  made,  whereby  the  least  detriment  and 
the  greatest  good  will  result  to  the  general  pubUc. 

One  of  the  earhest  EngUsh  cases  bearing  upon  the 
question  is  that  of  Taylor  v.  Jones,  decided  by  Lord 
Hardwicke  in  1743.  It  was  a  bill  filed  by  creditors  to 
reach  certain  stocks  of  the  defendant  debtor,  which 
were  vested  in  trustees,  for  the  benefit  of  his  wife  and 
children,  after  the  death  of  the  debtor.  The  learned 
Chancellor  said :  "  I  must  decree  for  the  plaintiffs,  the 
creditors,  against  the  wife  and  children;  for  though  I 
have  always  great  compassion  for  wife  and  children ; 
yet  on  the  other  side,  it  is  possible  if  creditors  should 
not  have  their  debts,  their  wives  and  children  might 
be  reduced  to  want."(l) 

In  the  case  of  King  v.  Dupine,  where  it  was  sought 

0)  Taylor  v.  Jones,  2  Atk.  600. 
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by  a  creditor  to  reach  annuities  of  a  debtor,  defendant, 
vested  in  trustees,  by  a  bill  in  chancery,  Lord  Hard- 
wicke,  again,  subjected  the  annuities  to  the  payment 
of  the  debt,  although  orders  had  been  given  to  third 
persons  for  the  annuity  fund  pending  the  bill.(l) 

The  case  of  Edgell  v.  Haywood  was  a  creditor's  bill, 
and  involved  chattels.  The  same  learned  Chancellor, 
in  deciding  the  case,  said :  ''  After  a  bill  brought,  and 
lis  pendens  created  as  to  this  thing,  such  assignment 
could  not  prevail.  "(2) 

In  the  case  of  Self  v.  Madox  et  al.,  Madox  had  been 
decreed  to  pay  the  plaintiff  a  sum  of  money,  or  de- 
hver  up  possession  of  a  house  and  lands.  Madox, 
pending  the  suit,  assigned  his  interest  to  a  creditor. 
The  report  states  that,  the  court  decreed  the  pos- 
session of  the  house  and  lands  to  be  delivered  to  the 
plaintiff,  without  regard  had  to  this  conveyance ;  and 
the  case  of  Goldson  and  Gardiner,  in  1680,  was  cited, 
where  the  court  had  made  the  hke  decree  in  the  case 
of  a  conveyance  made  by  the  father  to  the  son  prior 
to  the  decree,  but  pending  the  suit. (3)  In  Gaskell 
V.  Durdin,  Lord  Manners  said:  "The  rule  of  this 
court  undoubtedly  is,  that  any  interest  acquired  in  the 
subject  matter  of  a  suit,  pending  the  suit,  is  so  far 
considered  a  nullity  that  it  cannot  avail  against  the 
plaintiff's  title ;  and  if  this  rule  were  not  attended  to 
there  would  be  no  end  to  any  suit;  the  justice  of  this 
court  would  be  evaded,  and  great  hardship  and  incon- 

(1)  King  V.  Dupine,  2  Atk.  603-4,  Lord    Eldon    expressed   a   doubt 
note  (2).  "whether  lis  pendens  applies  to  per- 

(2)  Edgell  V.  Haywood,  3  Atk.  sonal  property,  and  later,  in  Hood 
352.  V.  Aston,  1  Bus&  412,  he  again  ez- 

(3)  Self  v.  Madox,  1  Vern.  459.  pressed  himself  in  like  manner. 
In  Irvin  v.  White,  7  Vesey,  413» 

9 


130 


LAW  OF  LIS  PENDENS. 


venienoe  to  the  suitor  necessarily  introduced.  It  is 
extremely  difficult  to  draw  any  line,  and  very  danger- 
ous to  allow  of  the  rule  being  frittered  away  by  excep- 
tions. "(1)  The  case  of  Horn  v  Horn,  was  a  creditor's 
bill,  after  judgment  and  Fi.  Fa.  returned  nulla  bona, 
to  reach  pubUo  stocks  in  the  name  of  trustees. 
The  body  of  the  defendant  debtor  had  been  taken  on 
a  Ca.  Sa.  after  the  bill  was  filed.  Lord  Hardwicke,  in 
deciding  the  ca se,  held,  that  where  there  is  an  equitable 
demand  and  the  party  is  taken  in  execution  on  adecree, 
this  court  will  notwithstanding  issue  all  its  process 
against  his  lands  and  tenements  and  effects,  and  the 
body  being  detained  is  not  in  this  court  a  satisfaction; 
the  reason  is,  because  he  is  detained  for  the  contempt; 
but  at  law  the  detaining  of  the  body  is  a  satisfaction, 
and  you  cannot  afterwards  take  his  goods.  This  bill  is 
not  founded  on  an  original  equitable  demand,  but  is 
brought  in  order  that  this  court  may  extend  its  power 
to  reach  what  the  common  law  cannot.  The  stock  to 
be  sure  is  not  liable  on  the  Fi.  Fa.,  but  supposing  it 
had  been  in  the  defendant's  own  name,  the  taking  his 
person  in  custody  had  certainly  protected  the  stock. 
This  is  matter  merely  at  law,  and  the  plaintiff  has 
taken  defendant's  body  by  Ca.  Sa.  after  the  biU  was 
filed. (2)    The  court   dismissed   the   bill.    This  case 


(1)  Gaskell  r.  Durdin,  2  Ball.  & 
B  atty,  169. 

rl)  Horn  t\  Horn,  1  Ambler,  79. 
The  cases  of  Dnndas  t\  Doutens,  2 
Cox.  210  (more  folly  reported  in  1 
Vesoy,  Jr.  19()),  ATCartliy  v.  Goold; 
1  Ball.  &  Beatty,  390,  and  Grojyan 
V.  CiK>ke,  2  Ball.  i%  Beatty,  233,  are 
cited  as  in  conEict  with  Horn  p. 
Horn,  ante.  In  Qroj^an  r,  C\>oke, 
anit\  Lord  Thurlow  is  reported  as 


saying:  *'  The  opinion  in  Horn  v. 
Horn  is  anomalous  and  unfounded, 
that  forty  such  opinions  wonld  not 
satisfy  me." 

In  Dundas  v.  Dentens,  antCy  it 
appears  that  the  oaso  of  Horn  v. 
Horn  was  cited  to  the  court,  by 
counsel  for  the  plaintiff,  and,  that 
upon  reading  the  case  Lord  Thur- 
low deserved  **  that  there  was  noth- 
ing in  the  case  applicable;  but  only 
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was  criticised  by  Lord  Thurlow  in  Dundas  v.  Deutens, 
and  by  Lord  Manners  in  McCarthy  v  Goold,(l)  but 
Lord  EUenborough,  in  the  case  of  Scott  v.  Scholey,(2) 
upon  the  same  question  of  the  power  of  the  chancery 
court,  held  the  same  view  as  Lord  Hardwicke.  Chan- 
cellor Kent,  m  the  case  of  Eeade  v.  Livingston,  refer- 
ring to  the  opinion  of  Lord  Thurlow  in  the  case  of 
Dundas  v.  Deutens,  said:  •*  A  case  so  uncertain  and 
variously  reported  can  be  of  no  material  use  or  au- 
thority. "(3)  Much  of  the  confusion  and  apparent  con- 
flict in  these  cases  has  clearly  arisen  from  want  of 
proper  attention  to  the  precise  question  which  Lord 
Hardwicke  decided.  In  that  case  the  bill  was  dis- 
missed, as  appears  from  the  opinion  above,  on  the 
ground  that  the  plaintiff,  having  taken  a  Ca.  Sa.,  upon 
his  judgment  at  la'w,  and  caused  the  debtor  to  be  ar- 
rested on  it,  it  was  a  satisfaction  at  law,  and  a  court 
of  chancery  would  not  aid  the  plaintiff  beyond  his 
legal  rights.  The  court,  though  the  question  was  not 
necessarily  involved  in  the  decision  of  the  case,  adds, 

the  not  a  bene  at  the  bottom,  which  the  determinatioii  of  the  case  of 

only  contained  the  private  opinion  Edgell  v.  Haywood  very  much  sur- 

of  the  reporter."    (See  Dundas  v.  prised  me.    *    *    *    I  never  recol- 

Deutens,  1  Vesey,  Jr.  197,  note  1).  lect  an  instance  of  that  decision 

In  the  case  of  McCarthy  v.  Gfoold,  having:  been  followed  as  an  author- 

ante.  Lord  Manners  is  reported  as  ity  in  a  court  of  equity  in  point  of 

saying  :  "I  listened  very  attentively  practice  by  the  adoption  of  a  pro- 

to  Lord  Thurlow  in  the  case  of  ceeding  so  exceedingly  strong.  The 

Dundas  v.   Deutens,   which   was  authority  of  Lord  Hardwicke  is  very 

heard  upon  decree,  and  not  upon  great,  and  any  case  founded  upon  it 

motion,  and  he  was  clearly  of  opin-  requires  some  answer." 

ion  that  choses  in  action^  of  which  (1)  M'Carthy  v.  Goold,  1  Ball.  & 

description  is  stocks,  could  not  be  Beatty,  389. 

reached  by  the  process  of  this  (2)  Scott  i\  Scholey,  8  East.  B. 

court"  467. 

In  Otley,  Admz.  v.  Lines  et  al.,  (3)  Beade  v.  Livingston,  3  Johns. 

7  Price's  Exch.  R  274,  Baron  Gra-  Ch.  R  490. 
ham  is  reported  as  saying  :  **  I  own 


132  LAW  OP  LIS  PENDENS. 

that,  if  the  arrest  had  been  made  in  the  chancery  case, 
upon  its  process,  the  arrest  would  not  hare  been  a  sat- 
isfaction of  the  debt,  and  the  court  would  not  have 
retained  the  bill.  The  terms  of  the  trusteeship,  or 
trust,  does  not  seem  to  have  been  reached  in  the  de- 
cision of  the  case.  It  was  upon  this  latter  question 
that  the  adverse  criticisms  in  Dundas  v.  Deutens,(l) 
McCarthy  v,  Goold,  and  Grogan  v.  Crooke,(2)  seem 
to  have  proceeded.  It  may  be  added,  also,  that  when 
these  subsequent  cases,  adverse  to  the  views  of  Lord 
Hardwicke,  as  to  the  power  of  the  court  of  chancery — 
in  1790 — the  English  Bankrupt  Laws  had  been  es- 
tablished, after  which  it  became  less  necessary  to 
maintain  the  general  power  of  the  court  of  chancery 
over  this  species  of  property,  as  the  policy  of  the 
bankrupt  law  was  adverse  to  special  liens. 

Authorities  in  this  country. 

Sec.  81.  On  the  other  hand,  the  views  expressed  by 
Lords  Hardwicke  and  Ellenborough  have  been  gener- 
ally adopted  in  this  country.  In  Shudder  v.  Van  Am- 
burg  et  al.,  a  creditor's  bill  had  been  filed.  The 
judgment  debtor  sold  pendente  hte  to  Van  Amburg. 
A  supplemental  bill  was  afterwards  filed.  No  receiver 
had  been  appointed,  and  the  question  was,  on  the  ef- 
fect of  the  filing  of  the  bill  as  notice.  It  was  held, 
that  the  lis  pendens  operated  as  constructive  notice 
to  Van  Amburg,  the  pendente  lite  purchaser,  and  de- 
fendant to  the  supplemental  bill;  and  that  he  could 
not  hold  the  furniture,  which  was  the  subject  of  liti- 
gation, as  against  a  judgment  creditor  of  his  vendor; 

(1)  Dundas  v,  Deutens,  1  Veeey,      Beatty,  389 ;  Qrogan  v.  Cooke,  2 
Jr.  196 ;  2  Oox,  240.  Ball.  &  Beatty,  23a 

(2)  McCarthy  v,  GKx)ld,  1  Ball.  & 
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and  that  the  creditor,  by  the  bill,  acquired  a  lien  from 
the  moment  of  the  filing  of  the  bill.(l)  Hadden  et 
al.  V.  Sprader  et  al.  was  a  creditor's  bill,  which  alleged 
that  the  debtor,  Davis,  had  fraudulently  conveyed  to 
Hadden.  The  property  consisted  of  choses  in  action, 
money  and  stocks ;  and  pending  the  bill,  assignments 
were  made  of  the  property  involved,  or  some  of  it. (2) 
Judge  Woodworth,  in  a  very  able  opinion  con- 
curred in  by  Chief  Justice  Spencer,  reviewed  all  of 
the  English  authorities,  followed  the  cases  of  Taylor 
t?.  Jones  ;(3)  Horn  v.  Hom;(4)  Patridge  v.  Gopp;(5) 
and  Scott  v.  Scholey,(6)  and  reached  the  conclu- 
sion that  after  the  filing  of  the  bill,  and  service  of 
the  subpoena,  the  trustee  would  be  affected  with  no- 
tice, and  would  not  pass  title  to  a  purchaser  from  him 
pendente  lite.  The  adverse  cases  of  Dundas  v.  Deut- 
en8;(7)  Caillard  v.  Ea8twick,(8)  and  Lord  Eldon's 
decisions  in9th  Vesey,  369,(9)  and  10th  Vesey,  368,(10) 
are  regarded  as  dicta.  The  hke  view  was  taken  by 
Chancellor  Walworth,  in  the  case  of  Edmunton  v. 
Lyne,(ll)  and  again  in  Coming  et  al.  v.  White,(12) 
and  Famham  v.  Campbell. (13)  In  the  latter  case, 
the  court  refers  to  Hadden  et  al.  v.  Spader  et  al.,  and 
approves  of  it  as  right,  independent  of  the  statute  of  the 
State  then  in  force.    The  same  views  are  held  in  the 


(1)  Soudder  v.  Van  Amburg  et 
aL,  4  Edw'd  Ch.  31. 

(2)  Hadden  ImpL  eto.  v.  Spra- 
der et  aL,  20  Johns.  R  553. 

(3)  Taylor  v,  Jones,  2  Atk.  600. 

(4)  Horn  V.  Horn,  1  Ambler,  79. 

(5)  Patridge  v,  Gopp,  1  Ambleri 
596. 

(6)  Soott  V.  Scholey,  8  East.  435. 
^^)  Dundaa  r.  Deutens,!  Vesey 
Jr.  196;  2  Oox,  240. 


(8)  Caillard  v,  Eastwick,  2  Anst 
381. 

(9)  Rich  V.  Cookell,  9  Vesey,  369. 

(10)  Rider  v.  Kidder,  10  Vesey, 
368. 

"^(11)  Edmonton  v.  Lyne,  1  Paige 
Oh.  R  640. 

(12)  Coming  et  aL  v.  White,  2 
Paige  Ch.  R  567. 

(13)  Famham   v.   Campbell,  10 
Paige  Ch.  R  601. 
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case    of    BrinkerhoflF    v.    Brown.  (1)     The    case    of 
Leitch  V.  Wells(2)  involved  bank  stock,  in  the  name 


(1)  Brinkerhoff  v.  Brown,  4  Johns. 
Ch.  671. 

(2)  Leitch  w.  Weils,  48  Bar- 
bour, 649  to  653. 

>^The  opinion  in  this  case  is 
deemed  of  such  practical  utility  and 
importance  that  I  subjoin  the  fol- 
lowini;  extract  from  it: 

"It  is,  therefore,  clear  that  the 
express  company  could  nofc  acquire 
the  title,  legal  or  equitable,  to  the 
Tompkins  Co.  bank  stock  against 
these  plaintiffs;  becan^,  not  only 
was  the  action  above  mentioned 
pending  when  it  took  the  assign- 
ment of  the  stock,  but  the  com- 
plaint which  had  been  filed  and 
served,  specifically  claimed  that 
stock  as  a  part  of  the  trust  fund;  and 
as  to  that  stock,  the  decision  in  the 
case,  which  held  that  the  stock  vest- 
ed in  and  belonging  to  the  plainiffs, 
concluded  the  express  company. 

It  is  not  so  perfectly  clear  in  re- 
gard to  the  seventy-three  shares  in 
the  Bank  of  Syracuse;  for  at  the 
time  of  the  assignment  of  it  to  the 
express  company,  although  the  ac- 
tion was  pending,  the  complaint  did 
not  specifically  claim  it  as  equita- 
bly belonging  to  the  plaintiffs.  Bat 
I  have  come  to  the  conclusion  that 
the  action,  as  it  then  stood,  was 
notice  to  the  express  company  as  to 
anything  which  was  part  of   the 
trust   between  the  plaintiffs   and 
John    Kellogg,     on     account   of 
which  the  action  was  commenced, 
whether  specifically  stated  or  not, 
provided  it  could  be  brought  into 
that  action  as  constituting  part  of 
the  trust.    And  yet  it  must  be  con- 


ceded that  there  is  no  lis  pendens, 
80  as  to  charge  strangers,  until  after 
the  filing  of  the  bill  or  complaint, 
as  well  as  the  service  of  the  subpoe- 
na or  summcHis,  upon  the  defendant. 
(Anonymous  case,  1  Vem.  318;  Sup- 
plement to  Vesey,  Jr.,  Vol.  I,  284; 
Hayden  v.  Bucklin,  9  Paige,  514, 515; 
Bouvier's  Law  Die,  title  Lis  Pen- 
dens, 2.) 

I  have  said  that  the  original  com- 
plaint in  that  action  did  not  specifi- 
cally claim  the  shares  of  stock  in 
the  Bank  of  Syracuse;  but  it  did 
claim  among  other  thiugs,  that  in 
or  about  the  year  1849,  John  Kel- 
logg received  from  Leitch  his  co- 
executor,  300  shares  of  the  capital 
stock  of  the  Bank  of  Syracuse;  lOO 
shares   of   the  Onondaga  County 
bank;  127  shares  of  the  Tompkins 
County  bank;  together  with  other 
property  belonging  to  the  estate  of 
Daniel  Kellogg.    That  afterwards 
he  had  transferred  the  same  to  his 
wife,   without   consideration,  and 
for  the  purpose  of  defrauding  the 
plaintiffs.     The    complaint     also 
averred  that  the  plaintiffs  were  not 
informed  whether  the  whole  of  said 
legacy  of  $25,000  was  ever  set  apart 
and  invested  by  the  executors  as 
directed  by  the  will;  but  that  they 
were  informed  and  believed  that 
the  127  shares  of  the  Tompkins 
County  bank  were  set  apart  as  a 
portion  of  the  said  legacy,  and  so 
kept  till  transferred  to  his  wife  as 
aforesaid.    It  is  also  claimed  that 
he  was  insolvent,  but  that  he  had 
the  charge  and  control  of  a  large 
amount  of  property  held  ostensibly 
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of  trustees,  and  the  conrt  held  that  the  pendency  of 
the  bill  was  notice  and  binding  upon  Kellogg  who  re- 


a 

in  the  name  of  bis  wife,  consisting 
of  bonk  stocks,  bonds  and  mort- 
gages, and  real  estate  amply  suffi- 
cient to  satisfy  the  legacy  and  the 
interest  and  income  thereof;  and 
that  the  same  was  a  portion  of  the 
estate  of  Daniel  Kellogg,  etc.  The 
complaint  demanded  an  account  by 
John  Kellogg  of  his  trust;  and  also 
an  account  by  his  wife  of  the  money, 
choses  in  action,  or  other  property 
then  in  her  hands,  being  the  pro- 
oeeds  of  the  estate  of  Daniel  Kel- 
logg; and  that  she  be  compelled  to 
convey  to  the  plaintiffs  a  sufficient 
sum,  or  amount^  to  make  up  any  de- 
ficiency; and  that  John  Kellogg  be 
removed  from  his  trusteeship,  and 
for  further  relief. 

As  between  the  plaintiffs  in  that 
suit  and  John  Kellogg  and  his  wife, 
it  was  not  necessary  to  insert  in  the 
supplemental  complaint  the  allega- 
tions that  the  Syracuse  Bank  stock 
was  ^so  a  trust,  as  part  of  the  fund 
of  $25,000.  In  the  original  com- 
plaint, enough  had  been  alleged  to 
require  John  Kellogg  and  his  wife 
to  account  as  to  all  things  concern- 
ing the  original  legacy  of  $25,000, 
and  to  tsnable  the  plaintiffs  to  fol- 
low it  through  any  mutations  or 
changes  which  had  occurred,  un-^ 
less  it  had  become  the  property  of 
a  bona  fide  owner;  and  if  upon  the 
accounting  in  that  action  it  ap- 
peared that  the  seventy-three  shares 
had  become  a  trust  fund,  then, 
without  any  amendment  of  the  orig- 
inal complaint,  (wliich  contained  a 
general  prayer  for  relief,)  the  court 
would  have  given  the  same  judg- 


ment that  it  did,  to-wit,  that  it  be- 
longed in  equity  to  the  plaintiffs, 
and  was  vested  in  them  at  the 
death  of  their  mother. 

It  was  not  therefore  a  collateral 
matter,  but  was  wifchin  the  original 
issue,  and  was  really  as  much  a  part 
of  the  subject  in  issue  then,  as  it 
was  afterwards  under  the  supple- 
mental complaint.  And  the  far- 
thest that  any  case  has  gone 
(which  has  come  to  my  knowledge,) 
in  deciding  that  a  lis  pendens  is  not 
notice  to  a  stranger,  who  becomes 
a  purchaser  of  personal  estate,  in 
good  faith,  and  for  valuable  consid- 
eration, during  the  continuation  of 
the  action,  is  that  of  Worsley  v. 
The  Lord  of  Scarborough,  (3  Atk. 
392,)  where,  while  it  is  expressly 
held  that  all  persons  wiio  purchase 
a  right  in  litigation  are  bound  to 
take  notice  of  what  is  transacting 
there,  and  are  bound  by  the  result, 
it  is  said,  *  Thirdly :  no  case  has 
gone  BO  far,  and  it  would  be  incon- 
sistent if,  where  money  is  received 
upon  an  estate,  and  there  is  a  ques- 
tion depending  in  this  court  upon 
the  right  of,  or  about  that  money, 
but  no  question  relating  to  the  es- 
tate upon  which  it  is  received,  but 
is  wholly  a  collateral  matter,  that  a 
purchaser  of  the  estate,  ponding 
that  suit,  should  be  affected  with 
notice^  by  such  implication  as  the 
law  creates  by  the  pendency  of  a 
suit.*  (And  see  Vesey's  Supple- 
ment, 284;  Self  v,  Madox,  1  Vem. 
459.)  And  it  is  quite  as  reasonable 
that  a  pers(m  who  purchases  pen- 
dente lite  a  chose  in  action  not 
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ceived  stock  from  Leitch  pending  the  suit,  and  that 
the  title  to  the  stock  was  acquired  subject  to  the  de- 
termination of  the  pending  suit.  In  Blake  ^.  Bigelow 
et  al.(l)  the  Supreme  Court  of  Georgia,  held,  that 
a  specific  lien  was  acquired  upon  equitable  assets  by 
the  commencement  of  a  suit  in  equity.  And  so  the 
Supreme  Court  of  Indiana  held  in  The  Bank  of  the 
United  States  et  al.  v.  Burke  et  al.(2)  BolUng 
V.  Carter  et  al.(3)  was  a  bill  filed  by  Carter  & 
Womack  against  Skanes,  to  foreclose  an  unrecorded 


negotiable,  (and  when  a  purchaser 
ordinarily  hns  to  look  to  his  vendor 
as  his  security  for  title,)  which  is 
in  litigation  in  ihe  action,  should 
carefully  inquire  into  the  right  of 
his  vendor  or  assignor,  as  it  would 
be  to  require  of  a  cestui  que  trust, 
who  commences  a  suit  to  recover 
the  trust  fund,  that  ho  should  know 
and  set  out  with  precision,  in  his 
complaint,  the  changes  which  his 
trustee  has  fraudulently  made  of 
the  trust  fund.  It  is  sufficient  that 
he  commences  his  suit  to  recover 
the  fund,  and  sets  out  enough  to 
enable  those  who  desire  to  do  so, 
to  ascertain  how  far  the  litigation 
may  extend;  and  what  property,  or 
rights  to  property,  may  be  involved 
in  the  decision.  All  this  was  done 
in  that  action,  and  it  was  the  duty 
of  the  express  company,  as  between 
it  and  the  plaintiffs,  to  learn  what 
were  the  real  rights  of  Mrs.  Kel- 
logg to  the  stock  which  she  assigned 
to  it.  And  it  will  be  recollected 
that  in  the  action  against  KeUogg 
and  wife,  there  was  no  dispute 
about  the  legacy  of  325,000,  nor  but 
that  the  mother  and  the  present 
plaintiffs  were  entitled  thereto;  nor 


but  that  it  came  to  the  hands  of 
John  Kellogg  in  some  form;  nor 
but  that  he  was  responsible  for  it; 
but  the  real  and  only  issue  under 
the  original  complaint,  was  what 
he  had  done  with  the  fimd,  and 
how  invested  it;  and  to  what  prop- 
erty  or  persons  could  the  plaintiffs 
resort  for  its  recovery. 

The  express  company  was  also 
bound  to  take  notice  that  the  action 
was  brought  to  remove  John  Kel- 
logg as  trustee,  and  for  an  account- 
ing, and  that  he  could  not,  there- 
fore, while  the  action  was  pending, 
dispose  of  the  trust  fund,  and  was 
bouud  to  inquire  into  the  equities 
of  himself  and  wife.  And  there  is 
the  more  reason  why  it  should  be 
so,  as  the  loans,  to  secure  which  the 
notes  were  given,  and  the  stock  as- 
signed, were  made  to  him.  (Mur- 
ray V.  Ballon,  and  Murray  v.  Lyl- 
bum,  «UT7ra.") 

(1)  Blake  v.  Bigelow  et  al.,  5  Ga. 
439. 

(2)  The  Bank  of  the  United  States 
V.  Burke  et  al.,  4  Blackf.  144. 

(3)  Boiling  r.  Carter  et  al.,  9  Ala, 
921. 
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chattel  mortgage,  made  by  defendant  upon  a  slave, 
and  which  had  been  foreclosed,  and  a  decree  of  fore- 
closure entered.  Pending  the  suit,  Skanes  made  a 
second  mortgage  to  Boiling,  and  upon  this  latter 
mortgage  a  sale  was  made,  and  Boiling  claimed  title 
under  it.  The  court  held  that  the  property  was  sub- 
ject to  the  decree,  by  virtue  of  notice  lis  pendens  of 
the  suit,  saying,  **It  would  be  impossible,  in  the  na- 
ture of  things,  after  the  omission  to  register  the  mort- 
gage, to  give  notice  so  general  that  all  the  world 
should  know  it,  and  unless  the  suit  affected  the  title 
in  the  possession  of  Skanes  it  would  at  all  times  be  in 
his  power  to  defeat  the  mortgage  by  sale  to  another." 
The  court  refers,  disapprovingly,  to  Newman  v. 
Chapman, (1)  so  far  as  relates  to  the  conclusions  of 
the  court,  as  to  the  property  involved  in  that  suit. 
The  Supreme  Court  of  Mississippi (2)  in  the  case  of 
McCutchen  et  al.  v.  Miller,  which  involved  the  title 
to  slaves,  sold  pendente  lite  to  Miller,  while  in  the 
State  of  Louisiana,  gave  the  subject  of  the  application 
of  the  doctrine  of  lis  pendens  to  chattels  careful  con- 
sideration, and  Justice  Fisher,  in  delivering  the  ma- 
jority opinion  of  the  court,  says:  "  The  rule  had  its 
origin  in  controversies  touching  real  estate ;  but  it 
may  be  conceded,  that  at  this  day  it  applies  with  equal 
force  to  controversies  in  regard  to  personal  property." 
The  able  dissenting  opinion  of  Justice  Handy  is  in  ac- 
cord with  the  opinion  of  the  majority  of  the  court  on 
this  question ;  and  after  referring  to  Lord  Hardwicke's 
decision  in  Edgell  v.  Haywood,  he  says :  "It  is  well  set- 
tled by  authorities  in  this  country  that,  if  a  creditor  files 

(I)  Newman  v.  Chapman,  2  Band.         (2)  ISTCatchen  et  al.  v.  Miller,  31 
102.  Miss.  66. 
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a  bill,"  etc.,  *  *  *  "he  acquires  a  specific  lien  by  filing 
the  bill,"  etc.  But  the  Court  of  Appeals  of  Kentucky 
in  the  case  of  Fletcher  et  al.  v.  Ferrel(l)  went  the 
whole  length  of  applying  the  doctrine  of  lis  pendens 
to  chattels,  to  the  full  extent  of  its  conceded  applica- 
tion to  real  estate.  Certain  slaves  were  originally  the 
property  of  Mary  Norvell,  of  Virginia,  the  title  to 
which,  charged  with  certain  restrictions,  was  Tested 
in  her  children,  after  they  had  become  citizens  of 
Tennessee.  A  bill  was  filed  in  a  Tennessee  court  for 
the  proper  division  of  the  slaves.  It  was  filed  May  7, 
1828,  and  passed  to  decree,  upon  the  merits,  in  1831. 
An  injunction  was  issued  against  the  defendants,  soon 
after  the  filing  of  the  bill,  prohibiting  the  removal  of 
the  slaves.  Pending  the  suit,  and  in  violation  of  the 
injunction,  one  of  the  defendants  removed  some  of  the 
slaves  into  Kentucky,  and  sold  them  there  to  Fletcher 
&  Sharp,  who  claimed  to  own  them.  Ferrel  acquired 
the  title  to  the  slaves,  accruing  under  the  decree  of 
the  Tennessee  court,  and  filed  the  bill  referred  to 
against  Fletcher  &  Sharp,  setting  up  the  proceedings 
in  Tennessee,  to  execute  the  decree.  Upon  this  state 
of  facts  the  court  held,  that  where  purchases  are  made 
in  one  State,  within  the  United  States,  pending  a  suit 
in  another  State,  purchasers  must  be  treated  as  pur- 
chasing pendente  lite,  and  be  subjected  to  the  rule  ap- 
plicable to  such  purchases.  That  Sec.  1,  Art.  IV.,  of 
the  Constitution  of  the  United  States,  providing  that, 
"Full  faith  and  credit  shall  be  given  in  each  State,  to 
the  pubUc  acts,  records,  and  judicial  proceedings  of 
every  other  State,  and  that  Congress  may  by  general 
laws  prescribe  the  manner  in  which  such  acts,  records, 

(1)  Fletcher  et  aL  v.  Ferrel,  9  Dana,  373;  Acuff  v.  Rice  et  al.,  3  Head,  296. 
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and  proceedings  shall  be  proved  and  the  effect  there- 
of," and  the  act  of  Congress  of  1790,  providing  that, 
"The  said  judicial  proceedings,  authenticated  as  afore- 
said, shall  have  such  faith  and  credit  given  to  them  in 
every  court  within  the  United  States,  as  they  have 
by  law  or  usage,  in  the  courts  of  the  State  from 
whence  said  records  are  or  shall  be  taken,"  are  to  be 
construed  as  giving  effect  to  lis  pendens  throughout 
the  United  States ;  that  in  the  case  before  the  court, 
the  ''judicial  proceedings  "  in  Tennessee,  had  in  Ken- 
tucky "validity  and  effect,  and  conclusive  operation, 
not  only  upon  parties  and  privies  but  also  upon  pen- 
dente hte  purchasers."  That  comity  between  the 
States,  the  letter  of  the  constitution,  and  act  of  Con- 
gress, as  well  as  the  spirit  and  policy  which  dictated 
its  adoption,  requires  that  the  same  conclusive  credit 
and  effect  should  be  given  to  it,  in  each  of  the  States, 
upon  the  rights  of  ''all  persons  and  all  matters  in- 
volved in  the  litigation,"  and  that  the  claimants  by 
purchase  in  the  State  of  Kentucky  acquired  no  title 
to  the  slaves. (1) 

Authorities  not  all  in  harmony. 

Sec.  82.    Courts  are  not  entirely  in  accord  upon  the 
question  as  to  how  far  the  doctrine  of  notice  lis  pen- 


(1)  That  lis  pendens  applies  to 
personal  property  as  well  as  real 
estate,  see:  Bnford  v.  N.  L.  Fackt 
Co.,  3  Mo.  App.  159;  Boiling  v. 
Carter,  9  Ala.  921;  Lewis  v. 
Meui,  1  Strobh.  Eq.  182;  Scott 
V.  McMillen,  1  Litt  309;  Ed- 
gell  V.  Haywood,  3  Atk.  357;  Wat- 
son V.  Wilson,  2  Dana,  413;  Send- 
der  r.  Van  Amburg,  4  Edw.  29 
Newman  v.  Chapman,  2  Band.  93 
MoCutchen  v.  Miller,  31  Miss.  88 


Carr  v,  Lewis  &  Co.,  15  Mo.  App. 
B.  551;  Tyler  v.  Hyde,  2  Blatohf. 
308;  Tabb  v.  WiUiams,  4  Jones's 
Eq.  352;  Fletcher  v.  Ferrel,  9  Da- 
na, 376;  Diamond  v.  Lawrence  Co., 
37  Pa.  St.  353;  Kellogg  v,  Fancher, 
23  Wis.  1 ;  McIUwrath  v.  Hollander, 
73  Mo.  112;  Wills  et  al.  v.  Whitmore 
et  al.,  9  Baxt.  193;  Dovey's  Appeal, 
97  Pa.  St.  (1  Out.)  153;  Kinberlingt?. 
Hartley,  1  McCrary,  136;  McCanley 
V.  Bogers,  10  Bradf.  562. 
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dens  will  apply,  when  the  subject  matter  of  litigation 
is  personal  property,  or  rather  as  to  how  many  and 
what  exceptions  there  are  to  the  general  rule.  Some 
cases,  as  we  have  seen,  have  gone  so  far  indeed,  as  to 
hold  that  the  rule  should  bp  strictly  confined  to  real 
estate,  while  others  seem  to  deny  the  existence  of  any 
or  but  a  single  exception  to  the  general  rule  as  applied 
to  personal  property.  McCutchen  v.  Miller, (1)  de- 
cided in  the  Supreme  Court  of  the  State  of  Miss- 
issippi, was  a  case  where  a  creditor's  bill  had 
been  filed  and  a  receiver  appointed  to  take  charge 
of  slaves,  alleged  to  have  been  fraudulently  sold  on 
execution  against  the  defendant ;  and,  before  the  slaves 
were  seized  by  the  receiver,  delivered  by  the  execution 
purchaser  to  a  third  party.  There  was  some  ques- 
tion as  to  the  lien  of  the  judgment  upon  which  the 
creditor's  bill  was  based,  it  being  contended  that  the 
pending  of  the  creditor's  bill  was  not  binding  upon 
the  property ;  so  that  the  facts  of  that  case  should 
constitute  an  exception  to  the  general  rule  of  notice 
lis  pendens.  It  would  seem  that  the  decision  of  the 
majority  of  the  court  is  not  sound;  and,  that  the 
dissenting  opinion  of  Justice  Handy,  of  the  same 
court,  in  the  same  case,  declares  the  law  as  it  is. 

The  conclusion  seems  warranted  that  after  the  bill 
is  filed  and  lis  pendens  commences,  the  specific 
property  involved  in  the  litigation  becomes  subject 
to  the  claim  or  demand  of  the  complainant;  and, 
that  if  the  claim  should  turn  out  to  be  of  such  a 
nature,  that  the  property  ought  to  be  subjected  to  it 
under  the  rules  prevailing  in  a  court  of  equity,  the 
power  of  unrestricted  disposition  in  the  defendant 

(1)  McCatchen  et  aL  v.  Miller,  31  Misa  83. 
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would  be  suspended  or  lost,  and  a  purchaser  from 
him,  pendente  lite,  would  take  the  property  subject  to 
the  lien  which  attached  upon  it  by  the  institution  of 
the  suit;  that  in  the  case  of  personal  property,  it 
would  be  immaterial  whether  the  judgment  were  a 
lien  or  not  when  the  suit  was  commenced,  for  in  such 
case  it  is  the  execution  and  not  the  judgment  which 
would  become  a  lien,  and  that  if  its  collection  had  been 
obstructed  so  that  the  levy  could  not  be  made  by 
reason  of  fraudulent  conveyances  of  the  defendant,  to 
remove  which  the  bill  was  filed,  and  the  execution  re- 
mained in  full  force  and  capable  of  enforcement  against 
the  property  but  for  the  obstacles  created  by  the  fraud- 
ulent conveyances,  the  court  would  have  jurisdiction 
over  the  property ;  and,  hence,  it  would  be  bound  by  lis 
pendens.  The  authorities  go  even  farther  than  that ; 
and  it  is  weU  settled  in  this  country,  that  if  a  cred- 
itor files  a  bill  to  set  aside  fraudulent  conveyances, 
and  to  have  the  property  applied,  by  the  aid  of  a 
court  of  equity,  to  the  payment  of  his  judgment,  al- 
though no  hen  has  been  or  can  be  acquired  at  law,  he 
acquires  a  specific  lien  or  power  over  the  property  by 
filing  the  bill,  and  is  entitled  to  priority  over  other 
creditors ;  and  that  any  party  purchasing  the  property 
sought  to  be  subjected  to  the  claim  is  a  purchaser 
pendent  Hte.(l) 

The  scope  of  lis  pendens  as  to  chattels. 

Sec.  83.    From  this  review  of  the  cases,  it  will  be 
seen  that,  while  the  application  of  the  rule  Hs  pendens 

(1)  McDermott    v.     Strong,    4     Bank   v,   Burke,  4   Blackf.    141; 
Johns.  Cli.  687;  Edmnnton  v.  Lyne,     ^Sadden  v.  Sprader  et  al.,  20  Johns. 

1  Paige,  637;  Coming  etal.  V.White,      R  554;   Blake  v.  Bigelow  et  al.,  6 

2  Paige,  567;   Famham  v.  Camp-      Ga.  R.  437. 
bell,  10  Paige,  598;  United  States 
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to  personal  property  is  established  by  the  weight  of 
authority,  especially  in  this  country,  yet,  that  the 
decisions  of  the  courts,  as  to  the  extent  of  its  appli- 
cation, are  far  from  harmonious.  While  the  majority 
of  cases  warrant  the  conclusion  of  its  general  appli- 
cation, as  between  citizens  of  the  same  jurisdiction 
where  the  cases  pend,  yet  one  respectable  court(l) 
has  denied  the  apphcation  of  the  doctrine  altogether; 
others(2)  have  held,  that  it  cannot  have  force  beyond 
State  hues ;  while  still  others(3)  hold,  that  it  is  eflScient 
upon  purchasers  throughout  all  of  the  States  of 
the  Union.  Under  this  state  of  the  decisions,  the 
question  arises — how  ought  the  rule,  where  chattels 
are  involved,  to  be  declared  and  enforced  by  the  courts? 
Some  uniform  rule  ought  certainly  to  be  adopted. 
The  adoption  of  either  rule,  expressed  in  any  one  of 
the  cases,  can  be  hardly  less  mischievous  than  the 
existence  of  no  rule,  with  the  necessarily  resultant 
jarring  decisions.  Such  a  rule  ought  to  be  adopted 
as  will  be  productive  of  the  least  mischief  and  the 
greatest  benefit.  From  the  nature  of  things,  hard- 
ships must  result  from  the  adoption  of  any  rule. 

After  a  careful  consideration  of  the  subject,  I  am  in- 
clined to  think  that,  subject  to  the  acknowledged 
exception  in  favor  of  commercial  paper,  the  adoption 
of  the  rule  established  by  the  Kentucky,  Missouri  and 
Mississippi(4)  cases,  will  be  less  productive  of  mischief 
than  that  of  the  Virginia  and  Tennessee(5)  cases,  viz : 

(1)  Sees.  22  and  23,  anfe,  and  notes         (4)  McCutchen  et  al.  v.  Miller, 
1  to  15  inclusive.  31  Miss.  66;  Fletcher  et  al.  v,  Fer- 

(2)  Shelton  et  al.  r.  Johnston  et      rel,  9  Dana,  373;   Carr  v.  Lewis  & 
al.,  4  Sneed,  680;  Newman  v.  Chap-      Co.,  15  Mo.  App.  R  551. 

man,  2  Band.  102.  (5)  Shelton  et  al.  v.  Johnston  et 

(3)  Fletcher  et  al.  v.  Ferrel,  9      aL,  4  Sneed,  680;  Newman  v.  Chap- 
Dana,  373.  Note  to  Sec  22,  ante,  man,  2  Band.  102. 
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that  a  Ks  pendens,  involving  personal  property,  com- 
menced and  prosecuted  with  due  diligence  to  a  decree, 
in  any  of  the  States,  should  have  full  force  and  con- 
clusive effect  as  well  upon  pendente  Kte  purchasers  as 
upon  the  parties  and  privies,  throughout  all  of  the 
United  States.  Such  a  rule  would  have  a  uniform 
appUcation  everywhere,  and  would  have  the  salutary 
effect  of  defeating  all  attempts  to  deprive  the  courts  of 
jurisdiction  and  successful  Utigants  of  the  fruits  of 
their  htigation.  The  hardships  resulting  from  such  a 
rule  are  not  of  an  unavoidable  character.  The  seller 
would  be  held  to  a  more  rigid  accountability  as  guar- 
antor of  title;  the  doctrine  of  caveat  emptor  would 
soon  compel  caution  on  the  part  of  buyers,  and  possi- 
bly indemnity  in  cases  of  dealings  between  strangers, 
against  failure  of  title  and  loss  thereby.  Such  a  rule 
might  somewhat  retard  the  freedom  of  commercial 
exchanges ;  but  dealers  of  responsibility  and  commer- 
cial character  would  be  little  affected  by  it.  When 
it  became  well  understood,  in  consequence  of  uniform 
decisions  of  the  courts  or  congressional  legislation  in 
pursuance  of  the  provision  of  the  constitution, (1)  peo- 
ple would  deal  with  respect  to  the  rule ;  and  require- 
ments of  bills  of  sale  with  covenants  of  title,  and 
written  guarantees  of  title  would,  in  case  of  careful 
dealers,  avoid  in  great  measure  the  hazards  assumed 
by  buyers. (2) 


(1)  Sec.  1,  Art  IV.,  Const.  U.  S. 

(2)  Mr.  Freeman  in  his  valuable 
work  on  Judgments,  Sec.  194,  says: 
"  Every  consideration  of  necessity 
and  public  policy  which  demands 
and  justifies  the  law  of  lis  pendens 
as  applied  to  real  estate,  also  de- 


mands and  justifies  the  application 
of  the  same  law  to  personal  proper- 
ty. In  fact,  the  ease  with  which 
personalty  could  be  transferred  to 
parties  having  no  notice  of  the  liti- 
gation, is  much  greater  than  in  the 
case  of  real  estate.    The  probabil- 
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Notice  lis  pendens  as  applied  to  slaves. 

Sec.  84.  It  is  held  that  litigation  involving  title  to 
slaves  is  notice  lis  pendens. (1)  In  order  that  such 
should  be  the  case,  however,  the  property  must  be 
specifically  described  in  the  pleadings.  There  has  been 
a  disposition  on  the  part  of  some  courts  to  hold  that 
notice  lis  pendens  should  be  confined  to  litigation  in- 
volving real  estate,  and,  as  we  have  before  seen, (2)  ex- 
ceptions have  been  made  in  the  cases  of  municipal 
bonds  and  coupons  and  negotiable  promissory  notes,  on 
grounds  of  public  policy.  The  courts  of  the  Southern 
States,  where  slavery  formerly  existed,  have  generally 
appUed  the  rule  to  litigation  involving  that  species  of 
property,  and  so,  in  a  case  where  a  bill  was  filed  to 
foreclose  a  mortgage  upon  slaves,  and,  pending  the 
case,  another  mortgage  was  made  upon  the  same  slaves, 
it  was  held  that  the  pending  suit  was  notice  to  the 


ity  of  the  defendant's  entirely  de- 
feating the  object  of  the  suit,  by  a 
transfer  of  the  property  pendente 
lite,  is  rather  greater  in  the  case  of 
personal  than  of  real  estate,  and 
the  necessity  of  some  law  prohibit- 
ing such  transfer,  to  the  prejudice 
of  the  prevailing  party,  is  there- 
fore greater  in  the  former  case  than 
the  latter."  Freeman  on  Judg- 
ments, Sec.  194-  On  the  other  hand 
Powell  states,  in  his  work  on  Mort- 
gages, (2  Powell  on  Mortgages, 
618,  note  1,)  that:  "There  is  no 
case  in  which  equity  has  held  the 
property  of  goods  to  be  affected  by 
reason  of  a  lis  pendens  where  pos- 
session is  the  principal  evidence  of 
ownership,  as  of  personal  chattels.*' 
In  Powell  V.  Williams,  14  Ala. 
476,  it  is  said:   "Lis  pendens  is  no- 


tice to  all  persons,  at  least  within 
the  jurisdiction  of  the  State,  of  the 
matters  litigated,  and  will  prevent 
a  third  person  from  acquiring  an  in- 
terest by  purchase,  which  can  affect 
the  plaintiffs  rights."  Among  the 
cases  which  imply  that  lis  pendens 
does  not  apply  to  chattels  are  Win- 
ston V.  Westfeldt,  22  Ala.  670;  Mc- 
Claurine  v.  Monroe's  Adms.,  30 
Mo.  469.  These  cases  related  to 
negotiable  paper 

(1)  Newman  V.  Chapman,  2  Band. 
93;  Howard  et  aL  v.  Kennedy's  Exr., 
4  Ala.  593;  Montgomery  v.  Middle- 
mus,  21  Cal.  103;  Montgomery  r. 
Byers  et  aL,  21  Cal.  107;  Watswi  v. 
Dowling  et  al.,  26  Cal.  125. 

(2)  Boiling  V,  Carter  et  aL,  9  Ala. 
921. 
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second  mortgagee,  and  that,  as  against  the  parties  to 
the  former  suit  which  proceeded  to  decree,  the  second 
mortgagee  had  no  rights,  but  was  bound  by  that  decree. 
In  that  case  the  court  held  that  the  registry  of  a 
chattel  mortgage  was  notice  to  the  same  extent  and 
in  the  same  manner  as  the  registry  of  deeds  to  real 
property,  and,  so  also,  that  litigation  in  regard  to  the 
personal  property  involved  in  a  chattel  mortgage  would 
be  like  notice  Hs  pendens  as  Htigation  involving  title 
to  real  estate.  In  the  case  of  Newman  v.  Chapman 
a  contrary  opinion  was  intimated, (1)  but  the  courts  of 
Alabama,  Kentucky,  and  other  Southern  States  hold 
as  above  stated. 

Lis  pendens  will  apply  to  steamboats. 

Sec  85.  In  the  case  of  Thomas  v.  Southard,  (2) 
Thomas  had  filed  a  biU  to  enforce  a  pledge  of  the 
steamboat  Columbia,  plying  on  the  Ohio  river  between 
Cincinnati  and  New  Orleans     He  subsequently  filed 


(1)  Newman  v.  Chapman,  2  Band. 
93. 

(2)  Thomas  v.  Southard,  2  Dana, 
480.  The  above  case  is  of  interest 
on  acooont  of  other  questions  than 
that  directly  involved  in  the  text. 
After  the  bill  was  filed,  which  oc- 
curred while  the  Columbia  was 
within  the  jurisdiction  of  the  Cir- 
cuit Court  of  Jefferson  Co.,  Ken- 
tucky, it  was  libeled  in  the  port  of 
New  Orleans,  in  the  District  Court 
of  the  United  States,  upon  lawful 
claims  agrainst  the  boat,  other  than 
those  involved  in  the  bill  or  those 
acquired  by  Southard  on  execution 
sale  of  an  interest  on  a  judgment 
rendered  in  State  courts*  Thomas 
and  Southard  intervened  and  set  up 


their  claims  in  the  admiralty  case, 
in  which  a  decree  was  entered,  and 
the  boat  was  sold  and  the  proceeds 
were  distributed.  Thomas  became 
the  purchaser. 

The  bill  continuing  to  pend  in 
the  State  courts,  and  a  cross-bill 
having  been  filed  by  Southard,  the 
court  held,  that  the  lis  pendens  of 
the  bill  did  not  affect  the  maratime 
jurisdiction  of  the  District  Court  of 
Louisiana,  which  attached  at  New 
Orleans,  nor  the  decree  pronounced 
by  it;  and  that  that  decree  became 
res  adjudicata  upon  Southard's 
rights ;  and  that  notwithstanding  the 
pending  injunction  against  South- 
ard not  to  sell  his  interest  in  the 
boat 


10 
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a  supplemental  bill  for  an  injunction  against  a  sale  by 
the  sheriff  of  an  interest  in  the  boat  claimed  by  South- 
ard. It  was  held  that  a  levy  made  by  Southard  subse- 
quent to  the  commencement  of  the  lis  pendens  of  the 
bill  could  only  attach  pendente  lite. 

Does  not  apply  to  negotiable  paper. 

Sec.  86.  The  authorities  are  uniform  in  this  coun- 
try, however,  with  the  exception  of  a  few  Pennsj4va- 
nia(l)  cases,  that  the  doctrine  of  lis  pendens  does  not 
apply  to  negotiable  paper  before  due.  The  various  rea- 
sons assigned  in  support  of  this  exception  to  the  rule 
of  lis  pendens  are  such  as  to  satisfy  the  judgment.  It 
is  said  in  support  of  this  exception  that  Lord  Bacon,  in 
using  the  word  "conveyance"  in  the  rule  of  lis  pen- 
dens, had  in  view  its  application  to  real  property  only, 
and  that  it  would  be  a  violent  extension  of  the  rule  to 
apply  it  to  commercial  paper.  Again,  it  is  said  that 
commercial  paper  represents  almost  aU  civilized  na- 
tions, and  a  very  large  proportion  of  the  commercial 
operations  of  the  world ;  serves,  to  a  great  extent,  as 
the  representative  of  money;  is  justly  a  favorite  of  the 
law,  and  should,  on  tjie  ground  of  pubhc  policy,  en- 
joy immunities  and  privileges  which  are  extended  to 
no  other  species  of  property ;  that  the  credit  and  con- 
fidence due  to  it  must  necessarily  be  impaired,  if  the 
buyer  were  required  to  examine  the  records  of  the 
courts  before  he  could  be  sure  of  his  purchase.  The 
tendency  of  the  courts  has  therefore  been  to  uphold 
this  description  of  property,  in  the  hands  of  the  bona 

(1)  Keiffer  v.  Ehln,  13  Ponn.  St.  W.  Co.,  46  Tex.  328;  Lindsley  v. 
388;  Diamond  v,  Lawrence  Oo.,  37  Diefendorf,43  How.  Pr.  R,  357;  Ed- 
Pa.  St.  353;  Day  v.  Zimmerman,  68  ward  v.  Banksmith  ©t  al.,  35  Ga. 
Penn.  St.  72;  Matheny  v.  Hughes,  213;  Mims  et  al.  v.  West,  38  Qa.  19; 
10  Heisk.  405;  Bond  v.  T.  &  P.  R  1  Parsons  on  Notes  and  Bills,  260. 
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fide  holders,  against  defenses  which  might  exist  as  be- 
tween the  original  parties.  The  bonds  and  coupons 
of  municipal  corporations,  expressed  in  negotiable 
words,  have  been  held  in  numerous  cases  to  be  nego- 
tiable paper,  and  not  to  be  subject  to  the  rule  of  lis 
pendens.  Whatever  doubt  there  may  be  as  to  the 
proper  line  of  limitation,  for  the  application  of  the  doc- 
trine of  lis  pendens  to  personal  property,  it  is  quite 
clear  that  it  should  not  be  applied  where  money,  bank 
bills,  or  any  of  the  various  species  of  commercial  pa- 
per are  involved,  and  where  bona  fide  holders  have  ac- 
quired title  thereto  before  due  and  are  not  chargeable 
with  actual  notice. (1) 


(1)  PoweU  on  Mort  618;  Hood 
V.  White,  7  Vem.  413;  Winston  v. 
Westfeldt,  22  Ala,  770;  Goodwin  et 
al.  V,  McGeheeet  al.,  15  Ala.  241; 
Miller  v.  Kershaw,  1  Baily  Oh.  471; 
Boynton  v.  Bawson,  1  Clark's  Oh. 
581;  In  re  Great  Western  TeL  Oo., 
5  Bissell,  363;  Board  etc.  v.  T.  & 
P.  Railway  Oo.,  46  Tex.  828;  Mur- 
ray V,  Lylbum,  2  Johns.  Oh.  441; 
Myers  Ass.  i\  Hazzard,  4  McCrary, 
107;  Falkner  v.  Warren,  Tex.  Oonrt 
of  App.,  (Cir.  Cas.)  Sec.  660;  Leitoh 
et  aL  V.  Weir  et  al.,  48  N.  T.  613; 
Freeman  on  Judgments,  Sea  194; 
Mims  et  al.  v.  West  et  al.,  38  Ga.  la 

In  the  case  of  Winston  v.  West- 
feldt, ante,  Goldthwaite,  Justice, 
said:  "  Negotiable  paper  represent- 
ing as  it  does  in  almost  all  civil- 
ized nations  a  very  large  propor- 
tion of  the  commercial  operations, 
pjid  serving  to  a  great  extent,  as  the 
representative  of  money,  is  justly  a 
favorite  of  the  law,  and  enjoys  im- 
munities and  privileges  which  are 
extended  to  no  other  species   of 


contract  The  tendency  of  the 
oourts  has  been  to  uphold  this  de- 
scription of  paper  in  the  hands  of 
the  bona  fide  holder  against  every 
species  of  defense  which  might  ex- 
ist as  between  the  original  parties. 
The  credit  and  confidence  due  to  it 
must  be  impaired  if  the  buyer  was 
required  to  examine  the  court  of 
every  county  in  the  State  before  he 
could  be  sure  of  his  purchase;  and 
such  would  necessarily  be  the  case 
if  the  doctrine  of  lis  pendens  ap- 
plied to  it.  There  are  no  adjudica- 
tions to  force  us  to  this  extremity; 
the  strongest  considerations  of  pub- 
lic policy  seem  to  forbid  the  exten- 
sion of  the  rule  to  money  or  bank 
bills,  and  we  think  that  commercial 
paper,  as  the  representative  of 
money,  should  stand  on  the  same 
footing  in  this  respect." 

Mr.  Freeman,  in  his  work  on  Judg- 
ments, says:  "  The  necessity  of  pre- 
serving the  negotiable  character  of 
negotiable  paper  not  due,  so  as  to  re- 
quire no  inquiry  beyond  the  inspec- 
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Municipal  bonds  commercial  paper. 

Sec.  87.  It  has  been  determined,  in  numerous  cases 
in  applying  the  rule  lis  pendens,  that  municipal 
bonds  and  the  coupons  to  such  bonds  detached,  ex- 
pressed in  negotiable  words,  are  commercial  paper, 
and  hence  that  they  fall  within  the  exception  to  the 
operation  of  the  rule  lis  pendens,  unless  brought  into 
the  custody  of  the  court,- or  transferred  after  due,  or 
with  actual  notice  of  some  defense  thereto,  or  other 
infirmity  invahdating  the  bonds  or  coupons.  It  was 
said  in  Mercer  Co.  v,  Hacket  that  this  species  of  bond 
was  '^intended  to  pass  by  manual  dehvery,  and  to  have 
the  qualities  of  negotiable  paper,"  and  that,  "their 
value  depended  mainly  upon  this  character."  In 
Weith  et  al.  v.  Wilmington,  the  Supreme  Court  of 
North  Carohna,  referring  to  this  language,  say,  "we 
follow  the  decision,  as  establishing  a  convenient  and 
useful  principle."  In  the  case  of  Spooner  v.  Holmes,(l) 
Justice  Gray,  dehvering  the  opinion  of  the  court, 


tion  of  the  paper  itself  in  relation  to 
its  ownership  has  properly  been  con- 
sidered paramount  to  the  necessity 
of  avoiding  transfers  pendente  lite, 
and  that  class  of  paper  therefore  is 
the  only  property  not  liable  to  be 
affected  by  the  doctrine  of  lis  pen- 
dens."—Freeman  on  Judgments, 
Sec.  194. 

It  is  said  in  Jeffres  v,  Cochrane, 
48  N.  Y.  671,  that  lis  pendens  should 
not  be  extended  to  money,  bank 
bills  or  commercial  paper.  Hol- 
brook  V.  N.  J.  Zinc  Co.,  57  N.  Y. 
617,  holds  that,  certificates  of  stock 
of  joint  stock  companies  are  not 
subject  to  lis  pendens.  Durant  v. 
Iowa  City,  1  Wool.  73,  and  Stone  v. 
Eliott,  11  Ohio  State,  252,  hold  that, 


the  doctrine  of  lis  pendens  does  not 
apply  to  commercial  paper. 

(1)  Weith  V.  City  of  Wilming- 
ton,  68  N.  C.  25;  San  Antonio  i\ 
Lane,  32  Texas,  405;  Bank  of  Home 
V.  Village  of  Rome,  19  N.  Y.  24; 
Seybel  v.  National  Currency  Bank, 
54  N.  Y.  283;  White  v.  Vermont  & 
Mass.  R  R  Co.,  21  How.  575;  Mo- 
ran  V.  Com*rs  of  Miami  County,  2 
Black.  722;  Mercer  County  v.  Hack- 
et, 1  Wallace,  83;  Ghelpche  v.  City 
of  Dubuque,  1  Wal.  519;  Meyer  v. 
Muscatine,  1  Wal.  564;  Murray  i'. 
Lardner,  2  Wal.  857;  Thompson  r. 
Lee  Coimty,  3  Wal.  177;  Supervi- 
sors V,  Schenok,  5  Wal.  772;  Auro- 
ra City  V.  West,  etc.,  7  Wal.  82; 
Arent  v.  Commonwealth,  18  Gratt^ 
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saidj'  '^in  the  opinion  of  the  majority  of  the  court,  the 
coupons  in  question  do  not  stand  upon  the  same 
ground  as  chattels.  They  are  negotiable  promises  for 
the  payment  of  money  issued  by  the  government,  pay- 
able to  bearer  and  transferable  by  mere  deUvery,  with- 
out assignment  or  endorsement.  They  are  therefore 
not  to  be  considered  as  goods,  but  as  representatives 
of  money,  and  subject  to  the  same  rules  as  bank  bills 
or  other  negotiable  instruments  payable  in  money  to 
bearer."  '^The  rule  of  caveat  emptor  does  not  apply 
to  them."  "And  according  to  the  great  weight  of 
authority,  the  same  rule  apphes  to  bills  of  exchange 
or  promissory  notes  payable  to  bearer.  "(1) 


773;  Railway  v.  Clenery,  13  Ind. 
161;  Clark  v.  Janesville,  10  Wis.  136; 
Mills  V.  Jefferson,  20  Wis.  50;  Clapp 
V,  The  Comity  of  Cedar,  5  Clarke, 
15;  Barrett  v.  County  Court,  44 
Missouri,  197;  Johnson  v.  County 
of  Stark,  24  DL  75;  Craig  v.  City 
of  Vicksburg,  31  Miss.  216;  Chapin 
V,  Vermont  &  Mass.  R  R,  8  Gray, 
575;  Nat  Exchange  Bank  of  Hart- 
ford, etc.,  8  R  I.  379;  Virginia  v. 
Ches.  &  Ohio  Canal  Co.,  32  Md. 
501;  Conn.  Mut  Life  Ins.  Co.  v, 
Cleveland,  etc.,  R  R  Co.,  41  Barb. 
9;  Spooner  v.  Holmes,  102  Mass. 
505;  Morris  Canal,  etc.,  v.  Fisher,  1 
Stocer,  667;  Gk)odman  v.  Simonds, 
20  How.  343;  Raphael  v.  Bank  of 
England,  17  C.  B.  161;  Common- 
wealth V,  Emigrant  Industrial  Sav- 
ings Bank,  96  Ma8&  12;  Worcester 
Co.  Bank  v.  Dorchester  &  Milton 
Bank,  10  Cush.  488;  Wyer  v,  Dor- 
chester &  Milton  Bank,  11  Cush.  51. 
(1)  The  decisions  in  Pennsylvania 
are  in  conflict  with  the  other  cases 
on  this  question.    In  Diamond  v. 


Lawrence  Co.,  37  Penn.  St.  Wood- 
ward, J.,  said:  "We  have  said  on 
several  former  occasions  that  we 
will  not  treat  bonds  like  these 
as  negotiable  securities.  On  this 
ground  we  stand  alone.  All  the 
courts,  American  and  English,  are 
against  us.  Be  it  so.  We  are  not 
insensible  to  the  importance  of  this 
fact,  nor  are  we  wanting  in  defer- 
ence to  the  learning  and  wisdom  of 
the  judge  who  differs  from  us.  But 
we  are  a  Pennsylvania  tribunal 
sitting  in  judgment  on  an  occa- 
sional and  extraordinary  accounting 
for  money  created  under  Pennsyl- 
vania statutes.  We  know  the  his- 
tory of  these  municipal  and  county 
boards,  how  the  legislature,  yield- 
ing to  popular  excitement  about 
railroads,  authorized  this  issue;  how 
grand  juries  and  county  commis- 
sioners, and  city  officers  were  mould- 
ed to  the  purposes  of  the  specula- 
tors; how  recklessly  railroad  offi- 
cers abused  this  overwrought  oon- 
fldenoe,  and  what  burdens  of  debt 
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Does  not  apply  in  tax  proceedings. 

Sec.  88.  The  doctrine  of  lis  pendens  does  not  apply 
as  against  taxes  assessed  and  levied  by  the  taxing 
power.  The  general  power  of  taxation  is  a  govern- 
mental power.  It  is  an  indispensable  ingredient  in 
every  constitution.  Without  such  a  power,  either  the 
government  must  perish  for  want  of  revenue,  or  the 
people  must  be  subjected  to  continual  plunder,  and 
thus  civil,  organized  society  be  overthrown.  The 
power  to  levy  and  collect  taxes,  is,  therefore,  an  inci- 
dent of  sovereignty,  without  which  no  government 
could  long  exist.  It  is  an  expressed  grant  of  power  in 
the  Federal  constitutioji.  In  State  constitutions,  it 
passes  under  the  general  designation  of  "legislative 
power,''  and  is  implied  upon  the  principle  that  a 
grant  of  legislative,  judicial  and  executive  powers  car- 
ries with  it,  by  construction,  all  of  the  means  neces- 
sary for  their  execution.  This  being  the  nature  of  the 
taxing  power,  whether  exercised  by  the  Federal  States 
or  municipal  governments — organized  within  the 
State  and  exercising  the  power  of  the  State — it  is 
manifest  that  taxes,  when  levied  in  pursuance  and  un- 
der the  forms  of  law,  must  constitute  primary  liens, 
inherent  in  the  property, — efficient  as  against  all  rights 
of  individuals  to  the  property  taxed — whether  those 
rights  relate  to  the  title  or  liens  upon  the  title  to  the 


and  taxation  have  resulted  to  the 
people."  The  opinion  then  points 
out  that  these  bonds  are  loca]^  de- 
pendent on  statutory  law;  and,  in 
that  respect,  differ  from  ordinary 
commercial  paper;  that  they  recite 
the  authority  upon  which  they  were 
issued;  that  they  were  under  suit 
and  bills  of  exchange  cannot  be; 


that  they  only  resemble  bills  of 
exchange  in  being  payable  to  bear- 
er; that  the  constitution  of  the  State 
since  this  issue  had  been  amended 
so  as  to  prohibit  future  issue,  and 
that  these  distinctions  justify  the 
court  in  refusing  to  treat  these 
bonds  as  commercial  paper. 
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property.(l)  It  follows  that  a  lis  pendens,  in  any  liti- 
gation between  citizens  or  other  litigants,  does  not 
affect  in  any  manner  subsisting  and  efficient,  primary 
liens  for  taxes,  created  and  existing  under  the  taxing 
power  of  the  Federal  and  State  governments.  This, 
however,  is  not  the  case,  if  the  taxes  are  merely  per- 
sonal and  by  provisions  of  law  do  not  become  a  lien 
upon  property,  except  as  other  judgments  become 
liens.  In  those  States  where  there  are  general  stat- 
utes declaring  a  lien  for  taxes,  it  is  said  the  assess- 
ment of  land  and  the  hen  which  it  creates  are  pubUc 
matters  of  record,  of  which  all  purchasers  are  bound 
to  take  notice.  Where  a  purchaser  buys  land,  which 
is  subject  to  an  existing  lien  for  taxes,  he  must  see,  at 
his  peril,  that  the  taxes  are  paid,  and  if  he  neglects 
this  duty,  he  takes  the  hazard  of  the  judgment  against 
the  land,  the  hen  of  which,  by  operation  of  law  and 
by  relation,  will  antedate  his  purchase. (2) 

Does  not  apply  in  condemnation  proceedings. 

Sec.  89.  In  proceedings  for  the  condemnation  of 
land  for  public  use,  there  is  no  hs  pendens.  This  pro- 
ceeding is  based  upon  and  conducted  in  virtue  of  the 
right  of  eminent  domain,  and  is  justified  upon  the 
ground  that  the  interest  of  individuals  must  yield  to 
the  imperative  demands  of  the  general  public,  exer- 
cised for  the  pubhc  good.  The  exigencies  liable  to 
arise,  requiring  the  prompt  seizure  and  appropriation 
of  private  property  for  the  pubhc  use,  are  so  great  that 
the  rules  and  usages  adopted  in  other  legal  proceed- 
ings are  in  some  measure  departed  from,  the  primary  ob- 
ject of  the  exercise  of  this  power  being  the  securing  of 

(1)  BlackweU  on  TaxTitlea,  p.  S.     654;  Wright  v.  Walker,  30  Ark.  44; 

(2)  Beeye  v.  Kennedy,   43  GaL      Bigelow  on  Eq.  189. 
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the  property  for  the  public  use.  The  determination 
of  the  rights  of  individual  owners  to  the  property 
seized,  is  a  matter  allowing  of  more  deliberation. 
This  contest  usually  occurs  over  the  fund  held  in  ens- 
todia  legis.  In  order,  however,  to  subserve  public 
ends,  it  becomes  necessary  that  property  should  be 
taken  discharged  of  all  liens,  and  hence  this  species  of 
leffal  proceedings  does  not  allow  the  property  itself  to 
be  dealt  with,  so  far  as  relates  to  contest  in  regard  to 
the  title  to  the  property  or  liens  upon  it,  and  is  an  ex- 
ception to  the  rule  lis  pendens.  It  seems,  however, 
that  where  the  legislatures  of  the  several  States  have 
provided  by  express  statutes  for  the  filing  of  notices 
lis  pendens  in  condemnation  proceedings  that  practice 
is  allowable. 

The  right   to  an   office,  when  real  parties  contestants, 
the  subject  of  lis  pendens  inter-partes. 

Sec.  90.  In  an  action  by  mandamus,  where  the  re- 
later  is  the  real  party  contesting  the  right  to  an  oflSce, 
although  prosecuting  in  the  name  of  the  State,  as 
against  another  person  contesting  for  the  same  office, 
is  the  subject  of  lis  pendens  inter-partes.  Nor  is  any 
reason  perceived  why  the  final  determination  in  such 
a  cause  should  not  be  conclusive  upon  the  contest- 
ants, as  between  the  parties  and  other  persons  in  any 
suit  where  such  party  is  a  litigant.  And,  so,  it  was 
held  in  Louisiana  that  a  proceeding  by  mandamus 
brought  in  the  name  of  the  State,  by  one  contestant, 
as  relator,  against  another  contestant,  although  car- 
ried on  nominally  in  the  name  of  the  State  to  deter- 
mine the  right  to  the  office  of  mayor  of  the  city  of 
Jefferson,  was  the  subject  of  lis  pendens. (1) 

(1)  state  of  La,  v.  Kreider,  21  La.  An.  482. 
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Sec.  98.    The  court  must  have  jurisdiction. 
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Sec.  100.  Oonclusion. 

General  statement — res  litigiosa. 

Sec.  91.  It  may  be  stated  generally  that  in  order 
that  what  we  term  the  res  litigiosa  may  exist,  three 
things  must  concur :  first,  the  property  must  be  of  a 
character  to  be  subject  to  the  rule  hs  pendens ;  second, 
the  court  must  acquire  jurisdiction  both  of  the  per- 
son and  the  res,  and  third,  the  res  must  be  sufficiently 
described  in  the  pleadings.  If  these  three  things  do 
not  concur  there  is  no  res  htigiosa. 

Notice  of  facts  averred  in  pleadings. 

Sec.  92.  As  a  general  rule  Hs  pendens  is,  in  law, 
notice  of  any  fact  averred  in  the  pleadings,  pertinent 
to  the  matter  in  issue  or  the  relief  sought,  and  of 
the  contents  of  exhibits  filed  and  made  a  part  of  the 
pleadings,  or  proved. (1)    But  in  order  that  the  notioe 

(1)  Allen  V,  Poole,  54  Miss.  333;      343;  MarshaU  v.  Shephard,  23  Eas. 
Centre  v.  The  Bank,  22  Ala.  743.      326. 
Turner  et  al.  v.  Babb  et  aL,  60  Mo. 
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may  attach,  the  property  involved  must  be  so  pointed 
out  in  the  proceedings,  as  we  have  before  seen,  as  to 
warn  the  pubUc  that  they  intermeddle  at  their 
peril.  (1) 

As  to  the  description  of  property  required. 

Sec.  93.  It  is  proper  to  enquire,  in  this  connection, 
what  character  of  description  in  the  bill,  or  other 
pleading,  is  essential  to  the  existence  of  Us  pendens. 
The  doctrine  of  constructive  notice  Hs  pendens  is  sub- 
ject to  the  Umitation  that  the  specific  property  sought 
to  be  bound  must  be  so  pointed  out  by  the  proceed- 
ings as  to  warn  the  whole  world.  Unless  this  is  done 
there  is  no  binding  hs  pendens.  In  the  case  of  Lodge 
V.  Simonton,(2)  the  rule  was  stated  to  be  that  a  pur- 
chaser should  be  bound,  whenever  there  was  enough 
in  the  proceedings  to  lead  a  vigilant  mind  to  the 
knowledge  of  the  truth.  It  is  said  that  the  property 
must  be  so  pointed  out  by  the  proceedings  as  to  warn 
the  whole  world  that  they  intermeddle  at  theii*  peril.  (3) 
This  statement,  however,  hardly  defines  the  character 
and  definiteness  of  the  description  of  the  property, 
which  will  constitute  notice  hs  pendens.  It  may  be 
said  in  general  that  a  hs  pendens  will  be  created 
where  the  property  involved  in  suit  is  described,  either 
by  such  definite  and  technically-legal  description  that 
its  identity  can  be  made  out  by  the  description  alone, 
or  where  there  is  such  a  general  description  of  its 
character,  or  status,  and  by  such  reference  that,  upon 
inquiry,  the  identity  of  the  property  involved  in  liti- 
gation can  be  ascertained.    Descriptions  falling  with- 

(1)  MHler  v.  Sherry,  2  WaL  237.  (3)  Lewis  v.  Mew,  1  Strob.  Eq. 

(2)  Lodge  V.  SimontoD,  2  P.  &      180. 
W.  44a 
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in  the  latter,  as  well  as  the  former  class,  are  eflficient 
to  create  lis  pendens.  And  so  it  has  been  held  that 
where  a  trustee  was  restrained  from  "selUng  any  more 
of  the  trust  negroes,"  it  was  not  a  hs  pendens.  And 
so,  also,  a  general  bill  for  an  account  of  real  or  per- 
sonal property,  without  any  specific  description,  does 
not  create  such  a  lis  pendens  as  will  affect  purchasers. 
Where  the  bill,  however,  seeks  to  charge  a  particu- 
lar estate  with  a  particular  trust,  a  lis  pendens  is  cre- 
ated. In  the  case  of  Miller  t;.  Sherry,  the  Supreme 
Court  of  the  United  States  say:  "  To  have  that  effect 
a  bill  must  be  so  definite  in  the  description,  that  any 
one  reading  it  can  learn  thereby  what  property  is  in- 
tended to  be  made  the  subject  of  litigation. "(1)  In 
Griffith  V.  Griffith  the  court  say  the  bill  should  have 
described  particular  lots  or  charged  an  equity  upon  all 
of  the  real  estate  of  the  defendant,  in  a  prescribed  ter- 
ritory, or  some  other  allegation  or  charge  of  such  a 
character  as  to  enable  purchasers  to  see  by  an  exami- 
nation of  the  bill  itself  that  the  complainants  claimed 
some  right  to  or  equitable  interest  in  or  lien  on  the 
premises.  (2)  Where,  however,  there  is  nothing  in 
the  proceedings  except  the  simple  description  of  the 
property,  which  will  tend  to  put  the  public  upon  in- 
quiry, or  give  a  clue  where  further  and  more  definite 
knowledge  can  be  acquired,  the  description  must  be  so 
definite  that  any  one  reading  it  can  learn  thereby  what 
property  is  intended  to  be  made  the  subject  of  htiga- 
tion.(3)    On  the  other  hand,  if  enough  appears  in  the 

(1)  Sngden  on  Vendors,  1045.  the  court  say,  "the  original  bill  was 

(2)  Griffith  V.  Griffith,  1  HoflP.  Ch.  in  the  form  of  a  creditor's  bill.  *  * 
153.  It  contained  nothing  specific,  ex- 

(3)  Miller  t\  Sherry,  2  Wall.  237.  cept  as  to  the  transactions  between 
In  the  case  of  Miller  v.  Sherry,  ante.  Miller  and  Biohardson.    There  was 
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proceedings  to  put  a  purchaser  on  guard,  although 
they  do  not  in  themselves  describe  the  property  with 
that  particularity  which  amounts  of  itself  to  complete 
identification,  lis  pendens  would  be  created.  Thus,  in 
the  case  of  Green  v.  Slayter,(l)  where  the  bill  de- 
scribed the  property  as  "  divers  lands  in  Crosby's 
manor,"  and  as  held  in  trust  for  the  complainant  by 
defendant  Winter  —  and  it  was  shown  in  the  case  that 


no  other  part  of  the  bill  upon 
which  issue  could  have  been  taken 
as  to  any  particular  property.  It 
was  effectual  for  the  purpose  of 
creating  a  general  lien  upon  the  as- 
sets of  Miller, — as  the  means  of 
discovery,  and  as  the  foundation 
for  an  injunction, — and  for  an  or- 
der that  he  should  convey  to  a  re- 
ceiver. If  it  became  necessary  to 
litigate  as  to  any  specific  claim, 
other  than  that  against  Kichardson, 
an  aniendment  to  the  bill  woidd 
have  been  indispensable.  It  did 
not  create  a  lis  pendens,  operating 
as  notice,  to  any  real  estate.  To 
have  that  effect,  a  bill  must  be  so 
definite  in  the  description,  that  any 
one  reading  it  can  learn  thereby 
what  property  is  intended  to  be 
made  the  subject  of  litigation.  *  * 
It  is  evident  that  the  premises  in 
controversy  were  not  in  the  mind  of 
the  pleader  when  this  bill  was 
drawn."  In  the  above  case  of  Grif- 
fith V,  Griffith,  ante,  the  court  say, 
"to  have  made  such  a  biU  con- 
structive notice  to  a  purchaser 
from  the  defendant  therein,  it 
would  have  been  necessary  to 
allege  therein  that  these  par- 
ticular lots,  or  that  aU  the  real 
estate  of  the  defendant  in  the  city 
of  New  York,  had  been  purchased 


and  paid  for  either  wholly,  or  in 
part,  with  the  funds  of  the  infant 
complainant,  or  some  other  charge 
of  a  similar  nature  should  have 
been  inserted  in  the  bill,  to  enable 
purchasers,  by  an  examination  of 
the  bill  itself,  to  see  that  the  com- 
plainant claimed  the  right  to,  or 
'some  equitable  interest  in,  or  lien 
on  the  premises."  In  Boshear  f . 
Leahy,  6  Heisk.  163,  it  is  said  that 
in  order  to  bind  by  lis  pendens  the 
property  involved  must  be  specifi- 
cally pointed  out  in  the  pleadings; 
the  courts  say,  that  "the  specific 
property  must  be  so  pointed  out 
by  the  proceedings  as  to  warn  the 
whole  world  that  they  intermeddle 
with  it  at  their  peril."  Referring 
to  Shelton  v,  Johnston,  4  Sneed, 
672,  this  decision  is  claimed  not  to 
be  in  conflict  with  that.  2  Kents' 
Com.  101  (note);  Adams*  Eq.  PI. 
157  (note).  For  further  insuflSdent 
descriptions  see:  Gardner  v.  Peck- 
ham  et  al.,  13  R  I.  102;  Almond  v. 
Almond,  4  Band.  662;  Brightman 
V.  Brightman,  1  R  1. 112;  Gilmore 
V,  Gilmore,  6  Jones'  Eq.  284;  Isler 
V.  Brown,  66  N.  0.  656;  Baird  v. 
Baird  et  al.,  Phil.  Eq.  317. 

(1)  Green  v.  Slayter,  4  Johns. 
Oh.  39. 


WHAT  ITS  ESSENTIAL   ELEMENTS  ARE.  157 

Winter's  trusteeship  in  the  lands  was  matter  of  pubHo 
notoriety — Chancellor  Kent  said:  *'It  is  true  there 
might  have  been  divers  lands  in '  Crosby's  manor '  held 
in  trust  by  Winter,  and  yet  the  lots  sold  to  defendant 
have  been  held  by  him  in  his  own  absolute  right.  But 
though  this  was  possible  it  was  an  improbable  fact ; 
and  if  every  bill  contained  suflScient  matter  to  put  a 
party  upon  inquiry  the  bill  in  1809  answered  that  pur- 
pose. The  doctrine  of  lis  pendens  is  indispensable  to 
right  and  justice  in  the  cases  and  under  the  limita- 
tions in  which  it  has  been  appUed ;  and  according  to 
the  observation  of  Lord  Chancellor  Manners,  we  must 
not  suffer  the  rule  to  be  frittered  away  by  exceptions. 
Was  it  too  much  to  have  required  of  a  purchaser 
charged  with  notice  of  all  the  facts  in  the  biU  to  have 
called  upon  Winter  to  discover  the  source  of  his  title? 
The  general  rule  is,  that  what  is  sufficient  to  put  the 
party  upon  inquiry  is  good  notice  in  equity.  The 
least  inquiry,  even  of  Winter  himself,  would  have  sat- 
isfied the  purchaser  that  the  lots  he  purchased  were 
parcel  of  the  trust  lands  mentioned  in  the  bill," 

When  description  sufficient  to  put  upon  inquiry. 

Sec  93a.  So,  if  the  description  is  such  as  that  the 
purchaser  is  reasonably  put  upon  inquiry,  and  such  as 
to  raise  a  presumption  of  probability  that  the  property 
may  be  included  in  that  which  is  involved  in  the  litiga- 
tion, there  is  a  lis  pendens,  efficient  to  charge  the  prop- 
erty in  the  hands  of  a  pendente  lite  purchaser  with  the 
results  of  the  litigation.  In  determining  whether  legal 
proceedings  are  sufficient  to  constitute  notice  lis  pen- 
dens, all  of  the  pleadings  including  exhibits  made  a 
part  of  them  are  to  be  considered.  If  a  chancery  pro- 
ceeding, the  bill,  answers  and  replications,  including 
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the  exhibits  to  any  of  them,  referred  to  and  identified 
in  the  pleading  itself,  are  to  be  considered.  In  such 
case  they  are  as  much  a  part  of  the  record  as  the 
pleading  itself.  But  parties  should  not  be  required  to 
look  beyond  the  pleadings  and  exhibits.  Evidence 
taken  and  filed  in  the  case,  after  it  is  commenced,(l) 
ought  not  to  be  construed  as  constituting  notice  Us 
pendens.  If  the  rule  were  extended  thus  in  its  ap- 
plication, it  would  often  prove  a  snare  to  innocent 
parties.  Evidence  and  depositions  are  not  records  un- 
til incorporated  into  a  bill  of  exceptions  or  certificate 
of  evidence ;  and  it  would  be  a  great  hardship  to  re- 
quire the  pubhc  to  read  voluminous  evidence,  and 
know  as  matter  of  law  just  when  such  evidence  or  the 
exhibits  thereto  became  files  of  the  courts.  This  lim- 
itation upon  the  doctrine  of  notice  hs  pendens  would 
seem  to  be  a  reasonable  one,  because  it  is  supported 
by  the  same  reasons  which  recommend  the  doctrine  of 
constructive  notice  itself.  The  further  appUcation  of 
the  rule  to  special  cases  is  reserved  for  consideration 
in  its  proper  place  hereafter. 

Thus  it  will  be  seen  that  although  it  is  necessary 
in  order  to  constitute  lis  pendens  that  the  pro- 
ceedings should,  directly  or  indirectly,  designate 
specific  property,  yet,  where  the  description  is  so 
definite  that  any  one  reading  it  can  learn  thereby, 
either  by  the  description  or  reference,  what  property 
is  intended  to  be  made  the  subject  of  htigation, 
it  is  suflBcient.  As  in  the  case  cited,  where  the 
description  was  "  divers  lands  in  Crosby's  manor," 
held  in  trust  by  the  defendant,  it  was  held  to  be  the 
duty  of  the  pubho  to  inquire  of  the  defendant,  and 

(1)  Centre  v.  P.  &  M.  Bank  et  al.,  22  Ala.  743. 
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thus  ascertain  that  the  property  involved  was  covered 
by  the  description.  It  is  sufficient,  if  the  information 
thus  furnished  a  purchaser  is  of  such  a  character  that 
it  becomes  probable  that  the  property  is  the  same  as 
that  involved  in  the  litigation.  That  is  to  say,  it  be- 
comes the  duty  of  the  purchaser  to  avail  himself  of 
the  information  given  by  the  pleadings,  by  the  use  of 
reasonable  dihgence,  to  ascertain  at  his  peril  whether 
the  property  he  is  about  to  purchase  is  the  same  in- 
volved in  the  suit.(l) 
When  description  insufficient  for  lis  pendens. 

Sec.  94.  The  mere  mention  in  a  creditor's  bill,  filed 
for  the  purpose  of  reaching  the  interest  of  a  debtor  as 
devisee  of  an  estate,  of  the  existence  of  a  mortgage, 
and  making  the  mortgagee  a  defendant,  without  any 
allegation  in  the  bill  as  to  the  vaKdity  of  the  mort- 
gage, or  asking  any  rehef  in  regard  to  it,  does  not  cre- 
ate such  a  lis  pendens  as  will  affect  the  validity  of  a 
sale  under  the  mortgage. (2)  If  the  vaUdity  of  the 
mortgage  were  assailed  by  a  proper  allegation  in  the 
bill  and  prayer  for  rehef,  there  would  be  a  lis  pendens ; 
and  perhaps  so  when  the  prayer  is  deficient. (3) 


(1)  Hamlin  v.  Bevane,  7  Ohio, 
816.  The  petition  did  not  describe 
the  particular  property,  and  was 
held  not  to  subject  the  property  of 
the  defendant  generally,  during  the 
pendency  of  the  case,  to  lis  pendeniis. 
In  Bussell  et  al.  v.  Kirkbridge,  62 
Tex.  459,  it  is  said,  that  the  specific 
property  must  be  so  pointed  out  in 
the  proceedings,  as  to  inform  the 
-whole  world  in  order  to  be  a  lis 
pendens.  Jaffray  v.  Brown,  17  Hun. 
576.  The  notice  of  lis  pendens  in 
an  attachment  suit  described  the 


property  as,  "all  the  real  estate  of 
the  defendant  Brown,  or  in  which 
he  may  have  an  interest  in  Che- 
nango County.*'  It  was  held  a 
nullity. 

(2)  Cockrill  v.  Maney  et  al.,  2 
Cooper,  49. 

(3)  Shelton  v.  Johnston,  4  Sneed, 
672.  It  is  said  in  Spencer  v.  Spen- 
cer, 9  R  I.  B.  162,  that  the  only 
ground  on  which  a  lis  pendens  is 
created  in  a  divorce  suit  is  where 
by  the  allegations  of  the  bill  some 
property  is  so  put  in  litigation  and 
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Created  by  amendments. 

Sec.  95.  Although  the  original  pleadings  or  pro- 
ceedings may  not  be  eflScient  to  constitute  notice  lis 
pendens,  amendments  may  be  subsequently  filed,  set- 
ting up  new  matter,  or  so  stating  the  subject  matter 
intended  to  have  been  covered  by  the  original  plead- 
ings or  proceedings  as  to  create  a  lis  pendens  as  to 
the  matter  so  described  in  the  amendments.  The 
same  rules,  however,  as  to  the  character  of  description 
of  property,  will  apply  to  amendments,  which  apply  to 
the  original  proceedings.  If  the  original  proceedings 
were  insufficient  to  constitute  lis  pendens,  there  will  be 
none  in  the  case  prior  to  the  filing  of  the  amendment. 
Every  such  amendment,  showing  a  new  equity,  and 
properly  pointing  out  the  property  involved  by  it, 
creates  a  new  Us  pendens.  Thus,  it  was  said  in  Dud- 
ley V.  Price's  Admr.,(l)  "If,  during  the  pendency  of  a 
suit,  any  new  matter  or  claim,  not  before  asserted,  is 
set  up  and  relied  upon  by  the  complainant,  the  defend- 
ant has  a  right  to  insist  upon  the  statute  (of  limita-  . 
tion)  until  the  time  that  the  new  claim  is  presented, 
because,  until  that  time,  there  was  no  lis  pendens,  as 
to  that  matter,  between  the  parties." 

In  order  to  bind  a  purchaser  by  lis  pendens,  the 
statements  contained  in  the  pleadings  should  be  so 
specific  that  no  subsequent  amendments  will  be  neces- 

brought  under  the  jurisdiction  of  dens.   Brightman  v.  Brightman,  1 

the  court  as  to  be  bound  to  abide  B.  L  112;  Almond  v.  Almond,  4 

the  decree  of  the  court;  when  this  Band.  662;  Gilmore  v.  Gilmore,  5 

is  done  public  policy  requires  that  Jones'  Eq.  284;  Baird  v.  Baird  et 

no  alienation  be  made  or  lien  ao-  al.,  Phil.  Eq.  317. 

quired  to  defeat  or  embarrass  the  (1)  Dudley  v.  Price's  Admr.,  10  B. 

litigation.    As  a  general  rule  bills  Mon.  88;  Long  v.  Barton,  2  Atk. 

filed  for  alimony  and  maintenance  218. 

merely  do  not  constitute  lis  pen- 
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sary.  If  amendments  are  made,  and  new  matters  are 
brought  in  thereby,  as  to  the  new  matters  brought  in 
issue  by  such  amendment  there  will  be  no  lis  pendens 
anterior  to  the  filing  of  the  amendment.  Every  such 
amendment,  showing  a  new  equity,  creates  a  new  lis 
pendens.  (1)  And  where  lis  pendens  statutes  are  in 
force  and  new  parties  are  brought  in  by  amendment, 
it  is  indispensable  that  there  should  be  a  new  notice 
of  lis  pendens  as  to  such  parties. 

Property  described  in  interrogatory. 

Sec.  96.  Where  an  interrogatory,  attached  to  the 
bill,  describes  property,  but  there  is  no  allegation  in 
the  biU  with  respect  to  it,  of  such  a  character  as  to 
charge  an  equity  in  favor  of  the  complainant  upon  it, 
there  will  be  no  notice  of  lis  pendens.  The  language 
of  the  biU  must  be  such  as  to  lead  any  one  reading  it 
to  believe  or  suppose  that  it  was  the  intention  of  the 
pleader  to  charge  an  equity  upon  the  property.  And 
so  where  a  biU  for  discovery  merely  was  filed,  contain- 
ing no  allegation  of  any  kind  in  reference  to  the  land 
subsequently  brought  into  the  suit,  except  an  inter- 
rogatory enquiring  whether  the  land  was  not  held  by 
one  of  the  defendants  in  trust,  and  there  was  subse- 
quently filed  a  supplemental  bill,  making  distinct  alle- 
gation that  the  land  was  held  in  trust,  and  asking 
relief,  it  was  decided  that  a  purchaser,  before  the  filing 
of  the  supplemental  bill,  did  not  take  pendente  lite, 
and  that  the  lis  pendens  as  to  the  land  could  not  ante- 
date the  filing  of  the  supplemental  biU.(2)  But  the 
case  would  be  different  if  the  allegations  of  the  bill, 

(1)  Stone  V.  Connelly  et  al.,  1  B.  Mon.  105. 

Met  (Ky.)653;  Cromwell  t?.  Clay,l  (2)  Low  et  aL  v.  Pratt  et  aL,  63 

Dana,  579;  Kennedy  v.  Adams,  11  HI.  440. 
u 
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referring  to  the  interrogatory,  charged  in  any  form 
an  equity  upon  the  property  described  in  the  interrog- 
atory, and  the  interrogatory  constituted  a  part  of  the 
bill.  In  such  case  the  description  in  the  interroga- 
tory would  be  just  as  efficient  to  create  notice  hs  pen- 
dens as  if  it  were  embraced  in  the  body  of  the  bill. 

The  claimant  of  the  res  must  be  impleaded. 

Sec.  97.  If,  although  a  suit  is  pending,  the  person 
holding  the  title  to  the  property  has  not  been  made  a 
party  to  the  suit,  so  that  there  is  a  lis  pendens  as 
against  him,  a  purchaser  from  the  person  so  holding 
the  title,  without  actual  notice  of  the  claims  of  the 
complainant  in  the  bill,  will  not  be  bound  by  the  de- 
termination of  the  suit.  To  affect  a  purchaser,  who 
comes  in  pendente  lite,  under  the  holder  of  the  legal 
title,  with  constructive  notice  of  the  equity  claimed 
against  it,  such  holder  of  the  legal  title  must  have  been 
impleaded  at  the  time  of  the  purchase.  It  is  not  suffi- 
cient that  there  is  a  claim  made  in  the  pleadings  to 
the  property.  If  he  should  be  made  a  party  after  the 
purchase,  the  Us  pendens  would  not  take  effect  by 
relation,  so  as  to  charge  the  purchaser  with  notice, 
although  the  property  may  have  been  specially  desig- 
nated in  the  bill.(l)  It  would  be  a  great  hardship, 
and  public  policy  would  not  justify  a  requirement  that 
a  purchaser  make  investigation  outside  of  the  parties 
to  the  record,  in  pending  suits,  to  ascertain  the  possi- 
ble rights  in  the  property  of  persons  other  than  the 
parties  to  the  litigation,  or  that  the  purchaser  should 
deal  with  the  property,  at  the  peril  of  subsequently 
having  the  title  of  such  other  persons  drawn  into  the 

(1)  Oarr  v.  Oallaghan,  3  Littell,  Dana,  198;  French  v.  The  Loyal 
365;  Maoey  v.  Fenwick's  Admr.,  9      Company,  5  Leigh,  680. 


WHAT  ITS  ESSENTIAL  ELEMENTS  ABE. 


163 


pending  litigation.  If,  however,  one  should  hold  the 
legal  title  by  an  unrecorded  deed,  and  the  person 
holding  the  recorded  title  were  made  a  party,  the  fact 
that  the  holder  of  the  title  not  of  record  was  not  a 
party  would  not  protect  a  purchaser  from  him.(l) 

The  court  must  have  jurisdiction. 

Seo.  98.  Unless  the  facts  set  forth  in  the  biU,  peti- 
tion or  other  pleading,  on  behalf  of  the  complainant 
or  plaintiflf,  present  a  case  for  the  jurisdiction  of  the 
court,  it  is  clear  that  the  proceedings  will  not  operate 
as  a  lis  pendens  so  as  to  aflfect  the  property  sought  to 
be  subjected  by  the  proceeding,  or  to  overreach  a  sub- 
sequent sale  or  disposition  of  it. (2)  If,  however, 
enough  appears  from  the  pleadings  to  show  that  a 
proper  case  can  be  made,  and  they  were  subsequent- 
ly amended  so  as  to  show  a  case  for  the  exercise  of 
the  jurisdiction  of  the  court,  it  might  be  a  question  of 
doubt  whether,  when  hs  pendens  did  attach  by  amend- 
ment, it  would  not  so  far  relate  back  as  to  affect  the 
good  faith  of  an  antecedent  sale  or  disposition  of  the 
property. 

The  primary  object  of  suit  not  material. 

Sec.  99.  The  primary  object  for  which  the  suit  is 
brought  is  not  material,  provided  the  court  has  juris- 
diction of  the  property  for  secondary  purposes ;  and 


(1)  Norton  V.  Birge,  35  Conn.  250; 
Hoyt  V.  Jones,  31  Wia.  397. 

(2)  Jonee,  etc  v,  Luski  etc.,  2 
Met  389;  Caldwell's  Heirs  v. White, 
4  Mon.  569. 

In  Oarrington's  Heirs  r.  Bents 
et  al.,  1  McLean,  1G7,  it  is  held 
that  where  there  is  no  jurisdiction 
there  can  be  no  lis  penden& 

In  Pearson  v.  Keedy,  etc.,  6  B. 


Mon.  130,  it  is  held  that,  if  there 
be  any  equity  in  a  bill,  and  its  alle- 
gations are  not  sufficient  to  give 
jurisdiction,  although  process  may 
be  served,  there  shall  be  no  such 
lis  pendens  against  debtors  of  a 
firm  against  whom  such  a  bill  is 
filed,  as  to  overreach  settlement 
thereafter  made  between  a  surviv- 
ing partner  and  his  debtors. 
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80  it  would  seem  that  where  a  bill  for  divorce  and  ali- 
mony is  filed  by  the  wife  against  the  husband,  and 
there  is  no  special  allegation  in  it  pointing  out  any 
particular  property  which  is  sought  to  be  charged  with 
the  payment  of  the  alimony,  there  will  be  no  lis  pen- 
dens as  to  either  real  or  personal  property  of  the 
defendant.  Such  a  case  cannot  be  distinguished  from 
those  where  the  action  is  professedly  in  personam,  and 
where  the  contention  in  the  case  is  entirely  independ- 
ent of  any  particular  property.  The  same  results  of 
the  advantage  to  the  public — the  same  argument 
founded  upon  public  poUcy — would  exist  in  the  one 
class  of  cases  as  in  the  other.  If,  however,  the  bill 
should  contain  special  allegations — should  point  out 
particular  real  or  personal  property, — and  within  the 
limits  of  the  manifest  jurisdiction  and  powers  of  the 
court  to  grant  the  relief  should  seek  to  have  alimony 
assigned  out  of  such  specific  property,  there  would  be 
constructive  notice  of  the  Us  pendens. (1) 


(1)  In  the  case  of  Brightman  v. 
BriKhtman  et  al.,  the  Supreme 
Court  of  Rhode  Island  said:  "  The 
complainant  says,  in  the  next  place 
that  though  the  said  deed  was  made 
and  received  bona  fide,  and  upon  a 
fair  consideration,  yet,  being  made 
pending  her  petition  for  divorce 
and  alimony,  the  purchaser  took 
the  estate  subject  to  a  decree  sub- 
sequently passed  on  said  petition. 
We  apprehend  it  is  well  settled, 
that  he  who  purchases  property 
pending  a  suit  in  which  the  title  to 
it  is  involved,  takes  it  subject  to 
the  judgment  or  decree  that  may 
be  passed  in  such  suit  against  the 
person  from  whom  he  purchases. 
That  he  purchased  bona  fide,  and 


paid  full  consideration  for  it,  will 
not  avail  against  such  a  judgment 
or  deorea  Nor  will  he  be  permit- 
ted to  prove  that  he  had  no  notice 
of  the  pendency  of  the  suit.  The 
law  infers  that  all  persons  have 
notice  of  proceedings  of  courts  of 
record.  This  rule  has  been  adopt- 
ed from  motives  of  public  policy. 
Without  it,  the  effect  of  every 
judgment  and  decree  might  be 
avoided,  by  a  mere  transfer  of  the 
defendant's  title,  as  a  decree  of 
judgment  was  about  to  be  passed 
against  him.  11  Ves.  R  197.  A 
party  might  always  be  in  pursuit 
of  his  rights  without  being  able  to 
overtake  them.  2  Peere  Wms.  R 
2QL    But  the  rule  only  relates  to 
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Conclusion. 

Sec.  100.    Thus  it  is  manifest  that  there  can  be  no 
lis  pendens,  unless  the  court  has  acquired  in  some 


snits  involving  the  title  to  property, 
and  is  not  to  be  extended  beyond 
the  property  involved  in  the  suit. 
1  McCord's  R.  264    The  suit  must 
relate  to  the  estate,  and  not  to  any 
tning   collateral,   such  as  money 
seemed  on  it.    3  Atk.  392.    The 
rule  applies  where  a  third  person 
attempts  to  intrude  into  a  con- 
troversy  by   acquiring   an   inter- 
est   in    the    matter    in    dispute, 
pending     suit.     4    Cow.    667;    2 
Johna    Gh.    Gases,   445.    We    do 
not  apprehend  that  the  rule  of  lis 
pendens  is  applicable  in  this  case. 
The  prayer  of  complainant's  peti- 
tion was  for«  divorce  and  for  ali- 
mony out  of  her  husband's  estate. 
It  did  not  affect  the  title  to  his  real 
estate,  or  necessarily  seek  to  put 
any  incumbrance  on  it.    Alimony 
is  to  be  granted  out  of  the  person- 
al or  real  estate,  and  (is)  not  neces- 
sarily a  charge  on  either.    Had  the 
prayers  in  this  case  been  for  ali- 
mony to  be  assigned  her  but  of  this 
particular  farm,  the   case   would 
somewhat  resemble  some   of  the 
cases  in  the  books,  where  the  rule 
has  been  applied.    But  it  is  not  so; 
it  is  general  for  alimony  out  of  his 
estate.    If  such  a  prayer  locks  up 
the  real,  it  equally  does  the  person- 
al estate  of  a  respondent  to  such 
a  petition,  and  each  and  every  part 
of  it    The  instant  such  a  petition 
is  filed,  the  respondent's  business, 
however  extensive  it  may  be,  must 
stop.    Purchasers  and  dealers  with 
him,  by  the  policy  of  the  law,  are 
bound  by  the  de^^ee  of  alimony 


that  may  be  passed;  although  they 
do  not  ever  know  that  they  are 
dealing  with  a  married  man.  Ali- 
mony will  be  claimed  and  must  be 
allowed  to  attach  to  any  and  every 
part  of  the  personal  property  that 
the  husband  had  at  the  filing  of  the 
petition.  We  do  not  think  the  case 
falls  within  the  rule  of  lis  pendens, 
nor  within  the  reason  of  that  rule." 
Brightman  v.  Brightman  et  aL,  1 E. 
1.112. 

Where  it  was  alleged  in  a  bill  for 
a  divoyoe,  brought  by  the  wife, 
that  the  husband  owned  a  city  lot 
in  the  city  of  Atlanta,  and  pending 
the  suit,  the  defendant  sold  and 
conveyed  the  lot,  it  was  held  that 
the  purchase  was  subject  to  the 
decree  in  the  case. 

Venable  v.  Craig,  44  Qa.  437. 
When  no  land  is  described  in  the 
bill,  and  the  defendant  conveys,  for 
the  purpose  of  defeating  a  decree 
for  alimony  to  a  grantee,  who  takes 
with  a  knowledge  of  the  purpose, 
the  conveyaace  would  be  invalid. 

Where  the  court  has  ordered  the 
defendant  not  to  dispose  of  his 
property,  and. the  defendant  sells, 
in  order  to  impeach  the  sale,  it  must 
be  shown  that  the  purchase  was 
made  with  actual  knowledge. 

Venable  v.  Craig,  44  Ga.  437. 

In  another  case  it  was  held,  that 
when  in  a  bill  for  a  divorce  the  de- 
fendant's lands  were  merely  de- 
scribed, but  the  bUl  was  not  so 
framed  as  to  seek  relief  against  the 
lands,  there  was  no  lis  pendens  as 
to  the  lands. 
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manner  jurisdiction(l)  of  the  thing  involved  in  the 
suit.  This  arises  from  the  very  nature  or  essence  of 
hs  pendens  itself.  It  is  the  binding  effect  of  the 
suit  upon  the  property  or  thing  involved,  which  holds 
it  within  the  power  of  the  court,  so  as  to  enable  the 
court  to  render  eflScient  judgment  or  decree  upon 
it  in  the  case.  The  court  can  have  no  such  power, 
either  anterior  to  or  at  the  time  of  judgment  or  de- 
cree, unless  it  has  jurisdiction.  It  matters  not  in 
what  way  the  jurisdiction  fails.  It  may  be  for  want 
of  general  jurisdiction  in  the  court  over  the  form 
of  action,  or  the  class  of  property  involved.  It 
may  be  for  manifest  want  of  equity  in  the  form  of 
the  bill.  It  may  be  on  account  of  defective  or  in- 
sufficient description  in  the  pleadings  or  proceed- 
ings of  the  particular  property  or  thing,  <5r  it  may 
be  for  want  of  proper  service.  Whatever  the  ground 
of  failure  to  acquire  jurisdiction  may  be,  the  result 
must  inevitably  follow,  that  as  to  the  particular 
property  or  thing,  there  can  be  no  hs  pendens  in  that 
case.  The  elements  are  wanting  to  constitute  res 
Utigiosa. 


Sapp  V.  Wightman,  103  HI.  150. 
But  if,  pending  the  suit,  the  bill 
had  been  amended  so  as  to  seek  re- 
lief against  the  lands;  there  would 
have  been  a  lis  pendens  from  the 
time  of  the  filing  of  the  amend- 
ment. 

(1)  Carrington  v.  Bents,  1  Mo- 
Lain,  167;  9  Pet.  86. 

The  author  is  aware  that  he  might 
with  propriety  very  much  enlarge 
this  discussion  upon  the  jurisdic- 
tion of  the  court,  as  properly  falling 


within  the  scope  of  this  work;  but 
the  subject  has  been  ably  and 
exhaustively  treated,  in  separate 
treatises  upon  this  special  subject, 
by  Mr.  Freeman  and  other  able 
.writers,  to  whose  works  the  reader 
is  referred. 

It  has  been  the  design  of  the  au- 
thor to  confine  this  treatise  within 
the  limits  of  substantial  originality, 
as  related  to  a  practical  discussion 
of  the  subject  of  lis  pendens. 


CHAPTER  Vn. 

WHAT  CONSTITUTES  A  "  FULL  PROSECUTION." 

Sisa  100}.  Bnle  requires  full  prosecution. 

Sbo.  101.  A  reasonable  excuse  for  delay  may  be  shown. 

SEa  102.  Lord  Nottingham's  construction. 

Secl  103l  Early  decision  of  Lord  Brougham. 

Sec.  104  Delays  in  chancery  proceedinga 

Sioa  105u  Presumption  in  favor  of  continuance. 

Ssa  106u  Otherwise  a  dangerous  discretionary  power. 

SEa  107.  Loose  language  of  some  of  the  courts. 

Seo.  107}.  Not  a  continuous  prosecution. 

Ssa  108u  Benefits  lost  by  laches,  questioned. 

Ssa  109.  Estoppel  as  applied  to  lis  pendens. 

8Ba  110.  Affected  by  estoppel  further  considered. 

Ssa  IIL  Application  of  estoppeL 

Ssa  112.  Estoppel  further  considered. 

Ssa  lldL  The  true  ground  of  decision. 

SEa  114.  Further  application  of  the  principla 

Seo.  115.  Close  and  continuous  prosecution. 

SEa  116.  Mere  lapse  of  tima 

Ssa  117.  The  rule  of  the  civil  law. 

SEa  118i  Analogy  to  period  of  limitation. 

Ssa  119.  Dismissal  after  purchasa 

Rule  requires  full  prosecution. 

Sec.  100^.  Lord  Bacon's  rule  provided  that  in  order 
that  it  should  have  full  force  upon  pendente  lite 
purchaser,  purchasing  without  notice,  the  suit  involv- 
ing the  res  should  be  in  "full  prosecution,"  and  that 
"  intermission  of  suit "  should  not  occur.  It  becomes 
important  to  determine  what  constitutes  a  close  and 
continuous  prosecution  of  suit  within  the  meaning  of 
the  rule  lis  pendens. (1) 

Lord  Bacon's  rule  does  not  mean  that  the  suit  must 

(1)  Bee  Sea  1,  ante. 
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be  brought  to  a  close  within  any  limited  time,  or  that 
steps  shall  be  taken  in  the  course  of  the  prosecution 
of  the  cause  within  any  Umited  period.  Such  a  con- 
struction of  the  rule  would  be  disastrous  to  the  rights 
of  litigants  and  would  tend  to  the  defeat  of  justice. 
It  evidently  means  a  constant  prosecution — a  prose- 
cution of  the  suit  without  such  neghgent  intermission 
as  may  be  shown  to  be  inexcusable  or  as  shall  not  be 
satisfactorily  explained. (1) 

A  reasonable  excuse  for  delay  may  be  shown. 

Sec.  101.  In  order  that  hs  pendens  shall  retain  its 
vitality  the  suit  must,  as  we  have  seen,(2)  be  duly  pros- 
ecuted, and  the  failure  to  prosecute  will  destroy  its 
force  and  legal  effect;  but  while  a  hs  pendens  may  be 
lost  by  neglecting  to  prosecute,  a  reasonable  excuse 
for  the  delay  complained  of  is  always  available  to  keep 
the  hs  pendens  in  life.  And  so  where  a  bill  was  filed 
in  September,  1811,  and  a  decree  was  not  entered 
until  February,  1859,  a  period  of  more  than  forty-seven 
years,  the  Court  accepted  as  a  satisfactory  excuse  for 
the  delay  the  fact  of  the  successive  deaths  of  parties 
and  the  necessary  substitution  for  them  of  their  rep- 
resentatives. (3) 

Lord  Nottingham's  construction. 

Sec.  102.  Lord  Nottingham  gave  a  construction 
to  Lord  Bacon's  rule,  which  ought  to  have  great  au- 
thority, coming  as  it  does  from  '*  the  father  of  equity." 

(l)FerriQri;.  BaziGketal.,6Iowa,  of  the  decree^itis  a  lis  pendens 

258.  though  left  off  of  the  docket.  Moore 

(2)  Ante,  Sec.  1.  v.  Ogden,  35  Ohio  St  430;   Ben- 

(3)  WicklifiPe's  Heirs  t*.  Brecken-  mont  v.  Herrick,  24  Ohio  St.  445; 
ridge's  Heirs>  1  Bush.  443.  Where  Hunter  v.  Hopeton,  4  McQueen, 
the  parties  to  a  decree  leave  the  972. 

case  ofiE  the  docket  for  the  purposes 
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That  illustrious  judge  held  that  "full  prosecution'* 
existed  so  long  as  the  cause  continued  to  pend  and 
the  court  continues  to  have  complete  jurisdiction  over 
the  res  and  person.  He  understood  that  the  only  real 
ground  for  destroying  lis  pendens  was  an  "inter- 
mission "  in  a  cause  for  an  undue  period  without  any 
reasonable  excuse.  Where  there  was  no  intermission 
it  was  considered  the  "common  case." 

In  his  Prolegomena  of  Equity,  a  compilation  of 
chancery  rules  and  causes  in  equity,  occurs  this  pas- 
sage :  "  The  Lord  Bacon  in  his  twelfth  rule  seems  to 
direct  that  if  a  purchase  is  made  pendente  lite  after 
some  long  intermission  the  case  shall  differ  from  the 
*  common  case.'  But  the  rule,  though  reasonable,  is 
not  always  observed;  for  in  Martin  v.  Stiles,  1663,  the 
bill  filed  in  1640,  abated  by  death  in  1648;  a  bill  of 
revivor  was  filed  in  1662 ;  and  the  purchase  was  in 
1651,  and  yet  the  purchaser  was  bound;  because  now, 
by  relation  of  the  bill  of  revivor,  it  was  pendente 
Ute."(l) 

Early  decision  of  Lord  Brougham. 

Sec.  103.  The  doctrine  of  lis  pendens  received 
strong  endorsement  in  the  case  of  Landon  v.  Morris. (2) 

The  plaintiff  had  received  an  ante-nuptial  promise 
from  his  wife's  father,  that  certain  property  was  en- 
tailed upon  his  daughter,  who  was  an  only  child.    Sub- 


(1)  The  authorities  for  what  is 
called  "  close  and  continuous  pros- 
ecution,^ and  ''reasonable  dili- 
gence," are:  McGregor  17.  McGregor, 
21  Iowa,  441;  Herrington  v.  Her- 
rington,  27  Mo.  660;  Myrick  v. 
Selden,  86  Barb.  22;  Watson  v. 
Wilson,  2  Dana,  413;  Clarkson  et 


al.  V.  Morgan,  etc.,  6  B.  Mon.  441. 
On  the  o  her  hand,  in  Gossom 
V.  Donaldson,  18  B.  Mon.  238,  it 
is  said  it  is  only  unreasonable  and 
unusual  negligence  wliich  will 
cause  the  benefit  of  lis  pendens  to 
be  lost. 
(2  j  Landon  v.  Moms,  5  Sims.  248. 
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sequent  to  her  marriage  to  plaintiff,  her  father  having 
died,  the  representation  made  to  the  plaintiff  proved 
nntrue.  Plaintiff  and  his  wife  filed  a  bill  against  the 
widow  of  the  testator  praying  conveyance  of  the  prop- 
erty. The  bill  was  filed  in  1816.  The  widow  answered, 
and  an  injunction  having  been  granted,  it  was  con- 
tinued in  1818.  The  same  year  the  widow  mortgaged 
the  property,  and  in  the  following  year,  1819,  sold  her 
interests  to  divers  persons  having  no  knowledge  of  the 
suit.  In  November,  1822,  the  bill  was  amended.  In 
December  following  plaintiff  learned  of  the  convey- 
ance made  by  the  widow  and  the  persons  to  whom  she 
had  conveyed,  but  did  not  make  them  parties  to  the 
suit  and  opposed  her  grantee  of  the  fee  in  his  attend- 
ance in  the  case  before  the  master.  In  1831  plaintiff 
filed  an  original  bill  against  the  widow's  grantee  of 
the  fee,  stating  the  foregoing  proceedings  and  praying 
conveyance  of  the  property  to  the  wife  and  for  a  re- 
ceiver. The  vndow's  grantee  answered,  and  relied  on 
the  delay  in  the  proceedings  in  the  former  suit,  the 
want  of  notice  when  he  purchased,  and  on  the  plain- 
tiff not  having  made  him  a  party  to  that  suit.  A  mo- 
tion was  made  and  order  entered  by  the  Vice-Chan- 
cellor  for  a  receiver.  The  case  afterguards  coming  up 
before  Lord  Chancellor  Brougham,  in  deciding  the 
case,  he  said :  "The  general  doctrine  of  lis  pendens  is 
not  contested.  The  principle  of  the  decision  in  The 
Bishop  of  Winchester  v.  Paine  is  admitted,  that  a 
purchaser  pendente  Ute  is  bound  by  the  decree  made 
against  the  person  from  whom  he  purchases ;  and,  ac- 
cordingly, a  decree  of  foreclosure  was  held  to  bind  the 
subsequent  mortgagees  of  an  equity  of  redemption, 
though  they  had  not  been  made  paxties.    And  that 
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case,  it  may  be  observed,  was  stronger  than  this,  in- 
asmuch as  an  exception  was  taken  to  the  title  on  this 
ground,  by  a  purchaser,  and  was  disallowed  and  a  spe- 
cific performance  decreed. 

Such  being  the  acknowledged  rule,  is  there  any- 
thing in  the  circumstances  of  the  purchase  here  in 
question  which  can  create  an  exception  in  favor  of 
the  party  making  it?  I  have  adverted  to  some  of  the 
alleged  peculiarities,  in  stating  the  facts  of  the  case, 
and  have  disposed  of  them.  It  is  further  said,  and 
mainly  urged,  that  the  plaintiff  knew  there  was  an- 
other party,  and  purposely  went  on  in  his  absence, 
and  without  bringing  him  into  court,  in  order  that  he 
might  be  bound  in  his  absence ;  and  it  is  observed  that 
there  is  no  case  of  lis  pendens  which  goes  so  far.  It 
would,  however,  be  a  direct  innovation  of  that  doc- 
trine and  quite  unwarranted,  either  by  the  principle 
on  which  it  rests  or  by  anything  to  be  found  in  the 
cases  which  have  been  decided  upon  it,  if  we  were  to 
allow  an  exception  of  this  description,  and  to  enable  a 
purchaser  to  escape  from  the  effects  of  the  suit  by 
showing  that  his  purchase  became  known  to  the  party 
suing  the  vendor,  and  that  this  party  afterwards  went 
on  without  calling  upon  him  or  letting  him  in  to  de- 
fend the  suit.  That  the  case  is  not  here  on  the  mer- 
its is  certain;  and  that  payment  into  court,  and 
change  of  possession  by  appointing  a  receiver,  would 
not  be  ordered  if  there  seemed  to  be  anything  very 
doubtful  now  upon  its  merits,  may  be  admitted.  Pos- 
sibly, if  the  case  were  such  as  made  it  probable  that 
the  purchasers  *  •  •  could  disclose  merits  which 
she  has  not  brought  forward,  things  might  be  left  to 
stand  as  they  now  do  until  the  hearing ;  but  this  is,  in 


172 


LAW  OF  LIS  PENDENS. 


the  highest  degree,  unlikely,  from  the  relation  in  which 
the  parties  stand  to  each  other ;  nor  can  we,  in  re- 
viewing the  circumstances  of  the  case,  entertain  any 
great  doubt  which  way  it  is  likely  to  turn.  In  mak- 
ing the  order,  then,  I  take  for  granted  that  the  whole 
of  the  facts  to  which  I  have  adverted  entered  into 
His  Honor's  view,  and  they  appear  to  me  sufficient  to 
justify  that  order." 

Delays  in  chancery  proceedings. 

Sec.  104.  In  determining  what  is  a  continuous  and 
close  prosecution  of  a  suit,  the  court  wiU  take  notice 
that  in  chancery  proceedings  delays  are  necessary 
and  sometimes  great. (1)  In  England  this  was  notori- 
ously so,  and  became  the  subject  of  notice.  A  cause 
was  before  Lord  Nottingham  that  had  been  pending 
thirty  years. (2)  By  the  civil  or  Eoman  law  the  litis 
contestation  which  is  our  res  Htigiosa,  was  not  de- 
stroyed by  inaction  until  a  period  of  forty  years  had 
elapsed.  (3) 

Chancellor  Kent,  in  Murray  v.  BaUou,(4)  says :  "A 
suit  in  chancery  is  necessarily  tedious  and  expensive, 
and  years  may  elapse  *  *  before  the  suit  can  be 
brought  to  a  conclusion." 


(1)  In  Watson  v.  Wilson,  2  Dana, 
413,  the  court  says:  "As  to  the  neg- 
ligence objected  to  in  this  case  we 
are  not  prepared  to  say,  nor  does 
our  experience  in  the  ordinary  pro- 
gress of  a  chanceiy  snit  in  this 
State  authorize  us  in  saying,  that 
from  May,  1825,  till  1828,  when 
Wilson  obtained  his  deed,  there 
was  a  lapse  of  time  which,  unex- 
plained, would  of  itself  amotmt  to 
laches,  such  as  to  deprive  the  com- 


plainant of  the  benefit  of  the  sale." 
In  Gossom  v,  Donaldson,  18  B. 
Mon.  237,  the  court  held  that  a  de- 
lay of  three  years  were  not  negli- 
gence in  prosecuting  a  suit,  and 
would  not  destroy  lis  pendens. 

(2)  Ldves  of  Eminent    English 
Judges,  by  Welsby,  75. 

(3)  Code  7,  Chap.  7,  Sec.  39. 

(4)  Murray   v.  Ballon,  1  Johns. 
Oh.  R  576. 
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Presumption  in  favor  of  continuance. 

Sec.  105.  When  jurisdiction  has  attached  to  the 
res,  the  general  rule  should  be  that  the  suit  will  pend, 
so  long  as  it  is  not  dismissed  by  the  court,  sua  sponte, 
or  for  want  of  prosecution,  or  upon  the  motion  of  the 
parties,  or  be  brought  to  a  close  by  reason  of  some 
statutory  provision  or  rule  of  court  -having  force  of 
law.  This  presumption  would  be  overcome  by  mani- 
fest evidence  of  neglect  to  prosecute  and  the  burden 
of  explanation  would  be  thrown  upon  the  plaintiff. 
If  the  cause  finally  went  to  decree  or  judgment,  it 
should  fairly  be  presumed,  in  the  absence  of  a  show-/ 
ing  of  intermission  upon  any  of  the  grounds  above 
stated,  that  there  had  been  a  binding  lis  pendens,  and 
that  interveners  pendente  hte,  are  bound  by  the  judg- 
ment or  decree.  After  the  hs  pendens  has  attached 
and  the  litis  contestatio  is  estabhshed,  however  great 
the  delay  in  prosecution  may  be,  the  discontinuance 
of  the  cause  must  be  left  to  the  discretion  of  the  court. 
So  long  as  the  court  in  the  exercise  of  its  sound  dis- 
cretion retains  the  case,  the  hs  pendens  ought  to  be 
held  valid.  If,  however,  by  reason  of  the  plaintiff's 
neglect  to  prosecute,  the  court  shall  lose  its  power 
over  the  cause,  it  will  be  otherwise. 

Otherwise  a  dangerous  discretionary  power. 

Sec.  106.  To  hold  to  the  contrary  would  vest  the 
court  with  a  discretionary  power  which  would  be  per- 
ilous to  the  rights  of  litigants.  When  the  elements 
of  a  valid  Us  pendens  exist,  and  the  court  in  the  en- 
forcement of  its  acknowledged  jurisdictional  power 
shall  proceed  to  judgment  or  decree  and  its  execution, 
if  it  were  permissible  for  the  same  or  another  court  in 
a  collateral  proceeding  to  say  that  there  had  not  been  a 
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valid  lis  pendens  binding  upon  the  res,  it  would  amount 
to  the  nullification  of  a  judgment  or  decree  where  the 
court  had  acknowledged  jurisdiction.  Such  a  result 
would  be  most  disastrous  and  ought  never  to  occur. 

The  only  instance  where  in  a  collateral  proceeding 
a  court  ought  to  have  power  to  declare  the  invahdity 
of  the  res  litigiosa  is  where  one  or  more  of  its  essential 
elements — the  res,  jurisdiction  or  a  proper  descrip- 
tion are  wanting,  or  where  the  conduct  of  the  plaintiff 
has  been  so  misleading,  by  reason  of  negligence  or 
other  conduct,  as  to  estop  him.  Even  this  latitude 
leaves  the  vital  question  of  the  validity  of  the  lis  pen- 
dens very  much  at  large,  and  the  powers  of  the  court 
in  collateral  proceedings  ought  not  to  be  further  ex- 
tended .  The  doctrine  that  the  judgments  and  decrees 
of  courts,  however  erroneous,  are  vaKd  until  reversed 
or  otherwise  annulled,  and  can  not  be  attacked  col- 
laterally, is  a  wholesome  one  which  ought  not  to  be 
relaxed.  (1) 

Lfoose  language  of  some  of  the  courts. 

Sec.  107.  Cases  are  found  in  the  books  where  the  lan- 
guage used  by  the  courts  would  seem  to  import  that  Hs 
pendens  may  be  declared  invaUd  in  a  collateral  proceed- 
ing from  mere  negligence  without  respect  to  its  degree, 
or  from  the  mere  lapse  of  time,  without  regard  to  the 
circumstances  of  the  case.    A  close  examination  of 


(1)  Erroneous  judgrment  valid 
until  reversed.  Freeman  on  Judg- 
ments, Sea  135;  Wimberly  v.  Hurst, 
33  ni.  166;  Cloud  v.  Eldorado  Co., 
12  Cal.  128;  Ex  parte  Watkins,  3 
Pet.  193;  Preston  v,  Clark,  9  Ga, 
246;  Blakely  v.  Calder,  1  Smith,  (N. 
Y.)  621;  B.  &  W.  R  R  Co.  v.  Spar- 


hawk,  1  Allen,  44S ;  Oailleteau  r. 
Ingouf,  14  La.  An.  623;  Balgiano 
V.  Cooke,  19  Md.  375;  Savage  v, 
Hussey,  3  Jones  (N.  C.)  159;  Hath- 
away V.  Hemmingway,  20  Conn. 
190;  Feaster  v.  Fleming,  56  HL 
457;  Chase  v.  Christianson,  41  CaL 
253. 
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these  cases  will  show  that  such  language  is  generally 
dictum  and  that  the  case  was  decided  upon  other 
grounds. 

Obiter  dicta  of  this  import  was  used  in  the  case  of 
Gibler  v.  Trimble, (1)  and  Trimble  v.  Boothbey,  where 
the  suit  had  been  dismissed  twelve  years  and  was  not 
pending  when  the  purchase  was  made,  and  where  the 
contract  of  purchase  was  made  before  the  suit  was 
commenced.  So  in  Harrington  v.  McCollum(2)  where 
after  a  general  dismissal  there  had  been  a  bona  fide 
purchase,  and  two  yeai'S  had  passed  before  the  case 
had  .been  reinstated.  In  Watson  v.  Wilson(3)  the 
purchase  was  made  after  the  suit  abated  and  there 
was  a  delay  of  two  years  in  reviving  the  suit.  In 
Harrington  v.  Harrington(4)  the  purchase  was  made 
before  the  lis  pendens  commenced.  In  Clarkson  v. 
Morgan, (5)  where  the  court  uses  the  language  "rea- 
sonable diligence  in  prosecution  of  suit,'*  the  pur- 
chase was  made  before  the  lis  pendens,  and  there  had 
been  twenty-seven  years'  adverse  possession. 

Not  a  continuous  prosecution. 

Sec  107J.  But  the  case  must  pend  continuously. 
If  it  comes  to  an  end  and  another  is  commenced  the 
suit  is  not  continuous.  So  where  a  bill  was  filed,  one 
of  the  purposes  of  which  was  to  obtain  an  account  of 


(1)  Gibler  v.  Trimble,  U  Ohio, 
d23  and  109. 

(2)  Hamngrton  v.  McOollum,  73 

(3)  Watson  v.  Wilson,  2  Dana, 
411. 

(4)  Harrington  v,  EEarrington,  27 
Mo.  562. 

(5)  Olarkson  et  al.    v,    Morgan, 
etc.,   6   K  Mon.   443.     See,  also^ 


Hanghtwout  et  al.  v.  Murphy,  7 
O.  E.  Green,  (N.  J.)  536;  New- 
man 17.  Chapman,  2  Band.  103; 
Fenwick,  Adm.  v.  Macey,  2  B.  Mon. 
470;  French  v,  Boyal  Co.,  5  Leigh, 
729;  Diamond  v.  Laivrence  Co., 37 
Pa.  St.  353;  Green  et  als.  v.  White, 
7  Blaokf.  243^;  Feighley  vl  Feigh- 
ley,  7  Md.  56a 
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rents  and  profits,  and  after  it  had  proceeded  to  a 
master's  report  and  its  approval  by  the  court,  the  suit 
was  allowed  to  rest,  until  it  abated  by  death  of  a  party. 
A  supplemental  bill  was  afterwards  filed  to  charge  the 
estate  with  an  alleged  balance  upon  the  accounting. 
Prior  to  the  filing  of  the  supplemental  bill  convey- 
ances had  been  made.  Lord  Chancellor  Lyndhurst 
held  that  there  was  not  such  a  continuous  prosecu- 
tion as  to  keep  the  lis  pendens  of  the  original  suit  in 
force.  (1) 


(1)  Kinsman  v.  Kinsman,  1  Bnsa 
and  Myl.  623.  Lord  Lyndhurst 
said:  **The  single  question  was, 
not  whether  lis  pendens  was  notice 
to  a  purchaser,  for  of  that  there 
could  be  no  doubt, — ^but  whether 
there  was  or  was  not  a  lis  pendens 
in  this  case?  He  took  it  to  be  per- 
fectly clear  that,  in  order  to  consti- 
tute litis  pendentia^  there  must  be 
a  continuance  of  litis  contestatio ; 
and  without  going  so  far  as  to  say 
with  Lord  Bacon,  that  there  must 
be  a  constant  and  vigorous  prose- 
cution of  the  suit,  still  something 
should  be  done  to  keep  it  alive  and 
in  activity.  It  was  unnecessary  to 
go  through  the  authorities  which 
had  been  adverted  to,  the  rather 
as,  with  the  exception  of  Worsley 
V.  Earl  Scarborough,  where  Lord 
Hardwicke  drew  the  acknowledged 
distinction  between  a  pending  suit 
and  a  decree,  they  would  not  be 
found  to  lay  down  any  distinct 
principle  upon  the  subject.  He 
was  ready  to  admit  that  a  decree 
for  an  account  in  a  creditor's  suit 
would  not  determine  a  lis  pendens. 
But  when  the  proceedings  went  a 
great  deal  further  than  the  account; 


when  the  cause  had  been  referred 
to  the  master,  to  see  what  propor- 
tions of  a  given  encumbrance  two 
estates  should  respectively  bear; 
when  the  master  had  made  his  re- 
port; when  that  report,  unobjected 
to  and  tmezcepted  to,  had  been 
folly  confirmed;  when  the  whole  of 
the  equities  between  the  parties 
had  been  adjusted  and  adjudicated 
upon;  when  everything  had  been 
obtained  under  the  decree  which 
the  suit  had  contemplated,  and 
nothing  remained  but  to  carry  the 
decree  into  effect,  the  case  was 
most  materially  changed.  After 
the  decree,  and  before  execution,  it 
was  not  pretended  that  lis  pendens 
oould  any  longer  exist  If  that 
were  in  substance  the  case  here,  to 
what  did  the  difference  in  form 
amount?  It  might  be  true  that 
no  general  decree  had  be^i  made 
upon  the  cause  coming  back  for 
further  directions.  And  why  was 
it  so?  In  all  probability  because 
no  further  directions  were  required; 
the  rights  of  the  parties  having 
been  ascertained  and  decided  by 
the  report,  that  report  confirmed, 
and  still  unappealed  from,  was  in 
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Benefits  lost  by  laches^  questioned. 

Sec.  108.  Some  of  the  courts  hold  that  the  party  who 
olaims  benefits  arising' from  a  lis  pendens,  must,  in 
order  to  be  entitled  thereto,  as  against  bona  fide  pur- 
chasers, show  that  the  suit  has  been  duly  prosecuted. 

A  mechanic's  lien  case  was  brought  in  1852.  The 
suit  was  ready  for  hearing  in  1853.  In  1856  a  mort- 
gage was  made  upon  the  property  involved.  In  1857 
a  petition  was  filed  to  foreclose  the  mortgage.  The 
owners  of  the  mechanic's  lien  claim,  and  of  a  prior 
mortgage,  were  made  parties  to  the  foreclosure  suit 
and  set  up  and  relied  upon  the  prior  mortgage  and 
lien  suit.  No  steps  were  taken  in  the  mechanic's  lien 
suit  from  1853  to  1357.  It  was  held  in  that  case  that 
a  failure  for  four  years  to  prosecute  the  mechanic's 
hen  claim,  without  an  excuse  for  the  delay,  was  such 
gross  negligence  as  to  deprive  the  lien  claimants  of 
the  right  to  enforce  it  against  subsequent  mortga- 
gees, who,  it  appeared,  had  no  notice  of  the  suit.  This 
and  Hke  cases,  it  seems  to  me,  push  the  doctrine  of 
loss  of  lis  pendens  by  negligence  too  far.  The  terms 
which  are  used  are  not  so  material,  but  it  seems  to 
me  that  in  order  to  invalidate  lis  pendens  the  negU- 


tmth  the  final  judgment  in  the 
case.  How  many  years  had  elapsed 
after  that  decree  had  been  pro- 
nounced? Upwards  of  a  quarter 
of  a  century;  and  matters  might 
have  gone  for  a  century  longer,  be- 
cause nobody  had  any  motive  to 
interfere.  If  the  supplemental  bill 
were  considered  as  growing  out  of 
the  former  suit,  that  might,  in  a 
certain  sense,  be  held  to  be,  and 
perhaps  his  honor  had  so  held.it,  a 
oontinuanoe  and  prosecution  of  the 


origiDal  cause;  but  it  would  be  an 
abuse  of  the  plain  meaning  of  the 
term  lis  pendens  to  apply  it  to  a 
case  like  the  present,  where  the 
supplemental  bill  was  not  filed  till 
after  the  sale  had  taken  place. 

Upon  these  grounds,  his  lord- 
ship was  of  opinion  that  at*  the 
time  when  the  purchase  was  made, 
there  was  no  litis  pendentia  of 
which  the  purchaser  was  bound  to 
take  notice." 
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gence  must  be  so  great,  and  the  circumstances  such, 
that  a  court  can  say  that  a  party  who  is  deprived  of 
the  force  of  hs  pendens  ought  to  be  estopped,  by  rea- 
son of  the  circumstances  of  the  case.  Those  facts  and 
circumstances  ought  to  be  such  that  a  court  can  say, 
having  in  mind  that  Lord  Bacon's  rule  required  a  fuU 
prosecution,  that  persons  complaining  have  been  mis- 
led and  induced  to  act  in  such  manner  that  those 
causing  such  acts  should  be  bound  by  estoppel.  (1) 

Estoppel  as  applied  to  lis  pendens. 

Sec.  109.    The  ground  upon  which  to  place  the  in- 
validity of  Hs  pendens  for  a  failure  to  take  action  in 


(1)  Ehrraan,  etc.,  v.  KeDdrick,  1 
Met.  146;  Watson  v.  Wilson,  2 
Dana,  406;  Clarkson,  etc.,  v,  Mor- 
gan's Dev.,  6  B.  Mon.  447.  It  is 
said  in  Petree  et  aL  v.  Bill,  2  Bush. 
62,  that  a  delay  of  two  years  with- 
out a  step  taken  in  the  case,  or  a 
motion  made  indicating  an  inten- 
tion to  prosecute  the  suit,  in  the 
absence  of  any  excuse  or  satisfac- 
tory reason  for  the  delay,  is  such 
gross  and  culpable  negligence  as 
to  destroy  the  force  of  the  lis  pen- 
dens. It  is  said  in  Hawes,  etc. ,  v, 
Orr,  etc.,  10  Bush.  437,  that  "one 
who  claims  the  benefit  of  lis  pen- 
dens against  a  bona  fide  purchaser, 
must  show  that  the  suit  was  pros- 
ecuted with  some  diligence,  and 
that  there  was  no  unreasonable  de- 
lay. Ehrman  i\  Kendrick,  1  Met. 
149;  '^Vatson  r>.  Wilson,  2  Dana, 
406;  Clarkson  r.  Morgan,  6  B.  Mon. 
447."  It  is  said  in  Ferrier  r.  Bu- 
sick,  6  Iowa,  258,  that  a  suit  must 
be  duly,  constantly  and  continu- 
ously prosecuted  in  order  that  it 
may  be  treated  as  a  lis  pendena 


In  Bybee  v.  Summers,  4  Ore.  361 
it  is  said  that  to  give  effect  to  lis 
pendens  the  suit  should  be  prose- 
cuted with  Buoh  diligence  as  to 
give  the  proceedings  some  degree 
of  notoriety,  and  that  a  delay  of 
five  years  to  prosecute  a  suit  was 
such  unreasonable  delay  as  to  in- 
validate lis  pendens.  It  was  held 
in  the  case  of  Mann  v.  Roberts,  11 
Lea,  57,  that  the  lis  pendens  creat- 
ed by  filing  papers  for  condemna- 
tion in  the  Circuit  Court  and  the 
order  of  condemnation  was  lost  as 
against  an  innocent  purchaser  for 
value,  by  the  failure  to  prosecute 
for  nearly  five  years.  It  is  said  in 
that  case  that  the  rule  b's  pendens 
is  strictissimi  juris.  That  there 
must  be  a  close  and  continuous 
prosecution.  That  it  is  not  lost  by 
orJinary  diligence  and  will  only  be 
losftby  unusual  and  imreasonable 
delay,  and  that  the  delay  may  be 
explained.  It  is  said  also  in  that 
case  that  'Hhe  doctrine  of  lis  pen- 
dens does  not  depend  upon  notice 
atalL*' 
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pending  suits,  for  want  of  "full  prosecution,"  as  pro- 
vided in  Lord  Bacon's  rule,  is  not,  as  in  many  cases 
seems  to  be  supposed,  negligence  merely  as  such,  but 
estoppel  as  warranted  by  such  negligence,  and  other 
conduct  on  the  part  of  those  seeking  the  enforcement 
of  lis  pendens.    Were  the  invalidity  of  Ms  pendens 
based  upon  the  ground  of  negligence  alone,  power 
would  be  left  in  the  courts  to  say  in  each  instance 
what  is  and  what  is  not  such  negligence  as  should  in- 
vahdate  hs  pendens.    It  would  thus  in  effect  make  it 
a  question,  the  decision  of  which  would  rest  in  the 
discretion  of  the  court.     It  is  the  province  of  the 
court  to  declare  what  the  law  is  and  not  to  make  the 
law.    It  is  wise  to  establish  rules  for  judicial  determ- 
ination, rather  than  to  require  the  court  to  decide 
every  case  upon  its  own  facts  and  without  reference 
to  any  rule.    If  the  principle  of  estoppel  by  conduct 
is  apphed  to  all  of  these  oases  of  failure  to  make  "full 
prosecution,"  the  court  will  have  for  a  rule  of  decision 
the  well  established  doctrine  of  the  law  of  estoppel. 
It  is  estabUshed  by  writers  on  this  subject,  that  in  oP 
der  to  constitute  estoppel  by  conduct,  there  must  con- 
cur, firsts  a  false  representation  or  concealment  of 
facts ;  second^  that  it  must  be  with  the  knowledge  of 
the  person  making  the  one  or  concealing  the  other; 
thirds  that  the  person  affected  thereby  must  be  igno- 
rant of  the  truth;  fourth,  that  the  person  seeking  to 
influence  the  conduct  of  the  other  must  act  intention- 
ally for  that  purpose,  Bjii  fifths  that  persons  complain- 
ing shall  have  been  induced  to  act  by  reason  of  such 
conduct  of  the  other.    In  passing  upon  this  question 
of  neghgent  prosecution,  the  courts  may  well,  in  ap- 
plying these  elements,  assume  it  to  be  the  duty  of 
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every  complainant  to  make  full  prosecution  of  suits, 
and  that  third  parties  have  a  right  to  expect  and  be- 
lieve that  such  dihgence  has  been  used ;  and  in  the 
absence  of  information  to  the  contrary  treat  the  facts 
of  non-prosecution  of  suits  as  fraudulent  concealment 
on  the  part  of  plaintiffs,  with  their  knowledge  and  in- 
tention. Thus  a  rule  may  be  applied  to  all  these 
cases  which  will  enable  the  courts  to  say,  in  accord- 
ance with  estabUshed  rules  of  law,  when  hs  pendens 
claimants  are  estopped  and  when  they  are  not.(l) 

Affected  by  estoppel  further  considered. 

Seo.  110.  Then  the  doctrine  of  estoppel  may  some- 
times be  invoked  to  bar  the  enforcement  of  the  rule  Us 
pendens  against  a  pendente  lite  purchaser.  This,  as 
we  have  seen,  may  occur  when  a  complainant  makes 
such  disposition  of  the  case  that  it  may  be  inferred 
that  the  right  to  enforce  the  hs  pendens,  as  to  the 
property  involved,  has  been  abandoned,  and  a  decree 
is  taken  in  the  case  warranting  the  conclusion  that 
the  complainant  looks  to  a  relief  entirely  independent 
of,  and  without  regard  to,  an  appUcation  of  the  rule. 
So,  where  a  moneyed  decree  was  taken  against  the 
defendant,  for  the  value  of  chattels  involved  in  suit, 
and  failing  to  obtain  satisfaction  of  the  moneyed 
decree,  the  complainant  subsequently  invoked  the  aid 
of  the  rule  lis  pendens,  in  order  to  reach  the  chattels 
which  had  been  sold  pending  the  suit  for  full  value,  it 
was  held  that  the  complainant  was  estopped.  (2)    And 

(1)  Bigelow  on  Estoppel,  480.  value  of  the  slave,  which  he  had 

(2)  In  the  case  of  Smith  t;.  Browne's  sold  pending  the  suit;  and  failing 

Admr.  et  al.,  9  Leigh,  293,  which  was  to  collect  the  amount  of  the  decree, 

a  bill  in  chancery,  involving  the  title  afterwards  attempted  to  enforce  his 

to  a  slave,  the  complainant  took  a  claim  to  the  title  of  the  slave,  as  ac- 

decree  against  the  defendant  for  the  quired  in  virtue  of  the  rule  lis  pen- 
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SO,  a  pendente  lite  purchaser  is  estopped  from  raising 
any  questions  which  are  adjudicated  in  the  pending 
suit,  however  warrantable  the  position  would  have 
been  but  for  the  relation  assumed  by  such  a  purchaser. 
Thus  also  where  an  action  was  brought  against  a 
corporation  to  foreclose  a  mortgage  purporting  to  have 
been  executed  by  it,  and  a  decree  was  rendered  enforc- 
ing the  mortgage,  one  who  had  bought  the  mortgaged 
property  at  sherifi's  sale  on  a  judgment  at  law  which 
became  a  lien  subsequent  to  the  commencement  of 
the  Us  pendens  in  the  foreclosure  case,  during  the 
pendency  of  the  suit,  was  estopped  from  claiming  that 
the  mortgage  Was  not  the  act  of  the  corporation.  (1) 
In  such  case  the  court  having  acquired  jurisdiction  of 
the  corporation,  it  was  estopped  by  the  decree,  and 
the  purchaser  at  sheriff's  sale,  having  taken  pendente 
lite,  was  bound  as  effectually  by  the  decree  as  was 
the  party  defendant  in  the  foreclosure  case. 

Application  of  estoppel. 
Sec.  111.    In  a  recent  case  in  Iowa  the  doctrine  of 


dens,  and  the  oourt,  in  deciding 
the  case,  said:  "The  plaintiffis  in 
eqiuty,  by  proceeding  to  tnke  a  de- 
cree against  Fox  for  the  Talne  of 
the  slave  James,  abandoned  their 
prooeedings  in  rem,  and  could  not 
afterwards  proceed  for  the  specific 
property  against  the  purchaser  pen- 
dente lite,  as  the  title  of  the  slave 
was  changed  by  a  decree  for  his 
value." 

The  case  of  McOonnell  v.  Han- 
ley,  7  J.  J.  Marsh.  528,  is  one  where 
the  doctrine  that  lis  pendens  may 
be  waived  or  lost  by  estoppel  by 
oondnot,  is  clearly  stated.  A  plain- 
tiff had  proceeded  by  attachment 


and  acquired  an  attachment  lien 
upon  slaves.  After  the  attachment 
suit  had  become  a  lis  pendens,  an- 
other creditor  levied  upon  and  sold 
some  of.  the  slaves  upon  execution, 
and  the  plaintiff  in  the  attachment 
suit  purchased  at  the  sale,  and  gave 
a  sale  bond  for  the  purchase  price. 
He  afterwards  £Qed  a  bill  in  chan- 
cery to  enjoin  the  collection  of  the 
bond,  relying  upon  the  facts  above 
stated.  It  was  held  that  the  pur-  . 
chase  at  the  sheriff's  sale  was  a 
waiver  of  the  lis  pendens  of  the 
attachment. 
(1)  Horn  V.  Jones  et  al.,  28  CaL  194. 
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estoppel  wsbs  applied  and  held  to  nullify  lis  pendens. 
It  was  an  action  brought  to  recover  the  value  of  two 
horses.  The  owner  had  executed  a  chattel  mortgage 
upon  the  property  which  had  been  recorded,  to  secure 
his  bondsmen  upon  an  injunction  bond.  A  suit  was 
instituted  upon  the  bond,  and  pending  the  suit  the 
bondsmen  seized  the  property  upon  the  chattel  mort- 
gage, and  foreclosed  the  mortgage.  The  plaintiff  was 
present  at  the  sale,  made  no  objection  thereto,  bid  off 
other  property  covered  by  the  mortgage  and  recom- 
mended the  defendant  to  buy  the  horses.  At  that 
time  plaintiff  had  no  interest  in  the  horses.  Subse- 
quently judgment  was  recovered  upon  the  bond  against 
the  bondsmen  in  the  suit  which  was  pending  at  the 
time  of  the  chattel  mortgage  sale,  and  a  special  execu- 
tion was  issued  on  this  judgment  and  levied  upon  the 
horses.  The  plaintiff  became  the  purchaser  at  the 
execution  sale,  and  brought  suit  to  recover  the  value 
of  the  purchase.  The  Supreme  Court  of  Iowa  prop- 
erly held,  that  by  reason  of  his  conduct  at  the  sale, 
inducing  the  defendant  to  make  the  purchase,  under 
the  circumstances  shown  in  the  case,  he  was  estopped 
from  claiming  title  himself,  which  could  be  based  only 
upon  the  assumption  that  the  chattel  mortgage  sale 
was  invalid.  The  rule  imdoubtedly  is  as  stated  in 
Gregg  V.  Wells,  that  "A  party  who  neghgently  or  cul- 
pably stands  by  and  allows  another  to  contract,  on  the 
faith  and  understanding  of  a  fact  which  he  can  con- 
tradict,  can  not  afterwards  dispute  that  fact  in  an 
action  against  the  person  whom  he  has  himself  assisted 
in  deceiving."  It  seems  to  me  that  there  can  be 
little  difficulty  in  placing  most  cases  where  parties 
have  negligently  prosecuted  suits  upon  this  ground  of 
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estoppel.    Lord  Bacon^s  rule  itself  provided  against 
any  intermission  of  suit  and  for  full  prosecution.  (1)' 

Estoppel  further  considered. 

Sec.  112.  In  a  recent  case  in  Illinois,  where  the 
subject  was  veiy  elaborately  discussed  by  counsel  of 
ability,  and  carefully  considered  by  the  court,  the 
application  of  the  doctrine  of  estoppel  to  lis  pendens 
as  affecting  its  efficiency  was  very  fully  and  clearly 
considered  and  announced.  In  the  case  under  con- 
sideration, there  had  been  a  delay  of  four  years  and 
two  days  between  the  date  of  the  reversal  of  the  case 
in  the  Supreme  Court  and  the  filing  of  the  mandate  in 
the  Superior  Court.  In  that  case  the  court  say:  "The 
suit  must  be  kept  upon  the  docket,  and  there  should 
be  no  such  delays  in  taking  the  ordinary  steps  m  bring- 
ing it  to  a  final  hearing  as  to  lead  the  opposite  party  or 
the  community  at  large  to  suppose  the  suit  had  been 
abandoned.  More  especially  one  will  not  be  heard  to 
invoke  this  doctrine  who  has  deliberately  made  false 
representations  to  his  adversary,  for  the  express  pur- 
pose of  throwing  him  off  his  guard,  and  surreptitiously 
obtaining  a  decree  against  him,  as  was  done  in  this 
case,  especially  when  there  is  good  reason  to  suppose 
his  adversary  might  and  otherwise  would  have  success- 
fully resisted  the  decree."  The  matter  of  leaving  a 
cause  off  the  docket,  when  in  the  regular  course  of  the 
business  of  the  court  it  would  be  expefited  to  be  there, 
is  a  circumstance  which  may  be  regarded  as  tending 
very  strongly  to  mislead  the  other  side  into  the  belief 
that  the  case  is  abandoned.  When  to  this  is  added 
the  fact  that  statements  were  made  to  induce  a  false 
belief  and  corresponding  action,  in  neglect  of  the  case, 

(1)  MHes  V.  Lefi,  60  Iowa,  168;  Grogg  v.  WeUs,  10  AcL  &  E.  90. 
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and  advantages  are  taken  of  those  oircumstances,  it  is 
a  clear  case  of  estoppel  by  conduct,  and  the  Supreme 
Court  of  lUinois,  in  sq  holding,  has,  it  seems  to  me, 
placed  the  question  upon  the  right  ground.  (1) 

The  true  ground  of  decision. 

Sec.  113.  Thus  the  true  ground  for  decision,  in  col- 
lateral proceedings,  in  determining  as  to  whether  a  lis 
pendens  which  has  been  pursued  to  judgment  or  de- 
cree is  or  is  not  invalid,  is  whether  or  not  under  all 
of  the  circumstances  of  the  case  the  prosecution  has 
been  attended  with  such  negligence  as  to  have  fraud- 
ulently induced  third  persons  to  beheve  that  the  pros- 
ecution has  been  abandoned  or  will  be  abandoned,  and 
to  have  authorized  them,  in  good  faith,  to  deal  with 
the  property,  or  has  induced  such  an  assumption  of  a 
relation  to  the  res,  that  it  is  more  equitable  that  one 
who  has  acted  witli  such  fraudulent  negUgence  should 
suffer  than  that  the  pendente  Ute  purchaser  should  be 
deprived  of  his  purchase.  It  ought  always  to  require 
a  strong  case  thus  to  annul  a  lis  pendens.  Upon  this 
ground  most  of  the  decided  oases  may  be  placed. 

Further  application  of  the  principle. 

Seo.  114.  Thus,  in  the  case  of  Fox  v.  Eeeder,(2) 
where  a  biU  was  filed  in  1842  to  foreclose  a  mortgage, 
the  case  went  to  a  decree,  was  referred  to  the  master 
to  report, and  an  order  of  sale  was  made;  but  no  step 
was  taken  in  the  case  for  twenty-seven  years,  when 
the  suit  was  dismissed  for  want  of  prosecution  and  re- 
instated.   The  purchaser  had  been  in  possession  under 

(1)  Durand  et  aJ.  v.  Lord,  115  HL      HI.  476. 
621;  Freeman  on  Judgments,  Seo.         (2)  Fozt;.Beeder,280hioStl81. 
202;  Harrington  v.  McCoUom,  73 
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his  purchase,  holdmg  adversely  for  twenty-one  years, 
and  had  made  valuable  improvements. 

In  G-ossom  v.  Donaldson,  (1)  the  purchaser  went  in- 
to adverse  possession  after  final  decree,  had  continued 
there  more  than  twenty  years,  and  had  made  valuable 
improvements.  In  Kinsman  v.  Kinsman(2)  there 
had  been  a  decree  which  was  substantially  final,  but 
some  act  remained  to  be  done  to  carry  it  into  execu- 
tion. No  attempt  was  made  to  execute  the  decree  for 
more  than  twenty-seven  years,  during  which  time  the 
purchasers  held  adverse  possession  and  had  erected 
valuable  improvements. 

Close  and  continuous  prosecution. 

Sec.  115.  It  has  been  supposed  by  some  that  the 
use  of  the  phrase  "close  and  continued  prosecution," 
which  has,  doubtless,  led  to  much  loose  dicta  on  this 
subject,  is  an  improper  deduction  from  Preston  v.  Tub- 
bin,(3)  due  to  a  statement  of  the  reporter  and  not  of 
the  court.  All  that  that  case  decided  is  that  the 
pendency  of  the  suit  at  the  time  of  purchase  does  not 
afiect  the  purchaser  with  notice  in  any  new  suitj  the 
first  having  been  dismissed  or  discontinued. 

Mere  lapse  of  time. 

Sec  116.  Where  no  "intermission"  has  occurred, 
and  no  other  circumstance  exists  in  the  case  tending 
to  induce  the  beUef  that  the  suit  is  ended,  mere  lapse 
of  time  will  not  destroy  Us  pendens.  In  Hunter  v. 
Earl  of  Hopeton,(4)  where  the  suit  had  remained  dor- 
mant eighteen  years.  Lord  Chaacellor  Westbury  said : 

(1)  €k)68om  V.  Donaldsoii,  18  B.  (3)  Wateon  v,  Wilson,  2  Dana, 
Mon.  237.  412 ;  Preston  v.  Tubbin,  1  Vera.  486. 

(2)  Kinsman  v,  Einsman,  1  Bus.  (4)  Hunter  v.  Earl  of  Hopoton, 
%  M.  617.  4  MoQaeen,  972. 
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"This  action  never  has  teen  disposed  of,  no  further 
step  having  been  taken  since  the  defense  was  lodged. 
It  has  been  asleep  since  1847,  but  it  is  stiU  lis  pen- 
dens." Lord  Kingsdown  said:  "The  suit  which,  al- 
though it  had  fallen  asleep,  was,  when  the  notice 
should  have  been  given,  and,  I  imagine,  still  is,  Us 
pendens."  In  the  case  of  WickUffe's  Heirs  v.  Breck- 
enridge's  Heirs, (1)  as  we  have  already  shown,  there 
had  been  a  delay  of  forty-seven  years,  and  the  court 
held  the  lis  pendens  not  impaired.  It  is  there  said  not 
to  be  necessary  that  the  prosecution  should  be  "with 
even  ordinary  diligence." 

The  rule  of  the  civil  law. 

Sec.  117.  Unlike  the  common  law,  the  civil  or 
Roman  law  prescribed  a  limit  to  the  vitality  of  litis 
contestatio;  but  it  was  a  long  period.  Prior  to  Justin- 
ian, if  an  interval  of  tliirty  years  intervened  after  any 
act  of  the  judge  or  one  of  the  parties  relating  to  the 
cause,  this  was  equivalent  to  the  lapse  of  the  right  to 
proceed,  or  a  bar  to  the  further  prosecution. (2)  Jus- 
tinian extended  the  period  to  forty  years.  The  same 
period  was  fixed  as  a  limitation  of  actions. (3)    Al- 


(1)  Wickliffe's  Heirs  v,  Breoken- 
ridge*s  Heirs,  1  Bush.  443;  Gossom 
w  Donaldson,  18  B.  Mon.  238. 

(2)  Cod.  Theod.  4, 14, 1. 

(3)  Cod.  Lib.  VIL  Tit  39, 9. 
Saepe  quidam  suos  obnoxios  in 

judiomn  vocantes  et  judiciariis 
certaminibus  ventilatis,  non  ad 
certain  finem  lites  producebant ; 
Bed  tacitiimitate  in  medeo  tempore 
adhibita  propter  potentiam  forte 
fugientium,  vel  snam  imbecilitat- 
em,  vel  alios  quosounque  casus 
(quam  sortis  humanae  multa  sunt) 


quae  neodici  neo  enumerari  pos- 
sont,  deinde  jure  suo  lapsi  esse 
videbantur  eo,  quod  post  cogni- 
tion em  novissimam  triginta  annor- 
um  spatium  effluxerit,  et,  hujns^ 
modi  exceptione  opposita  suas  for- 
tunas  ad  alios  translatas  videntes 
merito  quidem  sine  remedio  autem 
lugebant 

"Often  parties  to  suits,  after 
commencing  judicial  proceedings 
(t.  c,  after  litis  contestatio)  do 
not  carry  on  their  causes  to  a  final 
end,  but  in  the  meantime  adhere 
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though  the  cause  might  lie  dormant  during  this  period, 
there  was  stiU,  litis  contestatiOylia  pendens.  (1) 

Analogy  to  period  of  limitation. 

Sec.  118.  As,  in  the  civil  law,  the  period  during 
which  a  cause  might  he  dormant  andlis  pendens  remain 
in  force,  is  in  analogy  to  the  prescribed  period  of 
hmitation.  So  in  many  cases  courts  have  given  force 
to  the  circumstance  that  purchasers  have  been  in  pos- 
session holding  adversely  for  a  sufficient  time  to  have 
barred  the  right  of  recovery  but  for  the  pendency  of 
the  suit.  The  fact  that  a  purchaser  is  thus  in  open, 
notorious  and  adverse  possession,  and  that  litigation  is 
aEowed  to  lie  dormant,  especially  when  the  occupant 
has  no  actual  knowledge  of  the  suit,  constitutes  strong 
ground  for  impairing  the  Us  pendens,  especially  when 
the  period  of  bar  by  limitation  has  run. (2) 

Dismissal  after  purchase. 

Sec  119.  Where  a  case  is  dismissed  after  a  pur- 
chase is  made  pendente  lite,  and  the  suit  is  again  re- 
instated, it  will  depend  upon  the  terms  of  the  dismiss- 
ing order  and  the  circumstances  of  the  case,  whether 
the  lis  pendens  will  be  restored  and  the  purchaser  be 
bound  by  the  judgment  or  decree. 

If  the  dismissing  order  is  absolute  and  unconditional, 


to  silence,  either  on  account  of 
their  weakness  or  other  causes 
(of  which  humanity  are  subject  to 
a  great  number)  which  cannot  be 
enumerated,  so  they  would  seem  to 
let  their  right  lapse,  which,  after 
the  space  of  thirty  years  has 
elapsed,  in  the  course  of  varying 
events,  tliey  would  be  without 
remedy." 
Justinian  extended  this  period  to 


forty  years,  namely,  **quod  nos 
corrigentes,  etc."  See  Cod.,  7-39, 
latter  part  of  section  9. 

(1)  Const,  of  Justinian,  9,  7,  39; 
Savigney's  System,  VoL  5,  Sees. 
237-252. 

(2)  Fox  V.  Reeder,  28  Ohio  St  181 ; 
Gossom  V.  Donaldson,  18  B.  Mon* 
237;  Kinsman  v.  Kinsman,  1  Bus.  &, 
Mylne,  617. 
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the  title  will  vest  and  the  lis  pendens  he  destroyed ; 
but  if  the  dismissing  order  is  with  leave  to  restore 
within  a  time  limited,  and  the  restoration  takes  place, 
or  is  without  prejudice,  or  with  general  leave  to  rein- 
state, and  the  case  is  reinstated  within  a  reasonable 
time,  the  Us  pendens  is  preserved,  (1) 


(1)  Ferrierv.BazicketaL,6Iowa, 
258;  Harrington  v.  McCollam,  73 
HI.  483;  see,  also,  on  the  snbject  of 
the  effect  of  dismissals:  Thurston 
V.  Thurston,  99  Mass.  39;  Qist  v. 
Davis,  2  HiU  Oh.  835;  Curtis  v. 
Trustees,  eta,  6  J.  J.  Marsh.  536; 
Barrowscale  v,  Tuttle,  5  Allen,  377; 
Smith's  Leading  Cases,  667;  Wilcox 
V.  Balger,  6  Ohio,  406;  Wright  v.  De 
Klyne,  Pet  C.  C.  R 199;  Kelsey  v. 
Murphy,  28  Penn.  Si  78;  Perine  v. 
Dunn,  3  Johns.  Ch.  508;  Neafie  r. 
Neafie,  7  Johns.  Ch.  1;  Foote  v. 
Gibbs,  1  Gray,  412;  Parrish  v.  Fer- 
ris, 2  Black.  606;  Durant  v.  Essex 
Co.,  7  WaL  107;  Hepburn  v.  Dun- 
das,  1  Wheat.  179. 

In  Drayson  v,  Pocock,  4  Sim.  284, 
it  appeared  that  a  testator  demised 
his  real  and  personal  estate  to  trus- 
tees to  be  sold  for  the  benefit  of  his 
children.  They  filed  a  bill  to  have 
the  Tnll  established  and  trusts  per- 


formed. At  the  hearing  the  bill  was 
dismissed  as  against  the  heir,  and 
the  court  did  not  establish  the  will, 
but  made  a  decree  affecting  the  per- 
sonal estate  only.  The  suit  after- 
wards became  abated  and  was  not 
revived. 

On  the  death  of  the  surviving 
trustee,  another  suit  was  instituted 
for  the  appointment  of  new  trustees, 
which  was  done.  The  new  trustees 
then  sold  a  part  of  the  testator*s 
real  estate  to  the  plaintiff,  who  filed 
a  bill  for  specific  perf ormanca 

In  deciding  the  case,  the  Vice- 
Chanoellor  said: ''  When  the  case 
was  heard,  the  court  dismissed  the 
bill,  as  against  the  heir,  and  did 
not  establish  the  will,  but  made  a 
decree  which  regarded  personal  es- 
tate only;  and  therefore  there  was 
no  general  lis  pendens  with  respect 
to  the  real  estate." 


CHAPTEE  VIII. 

APPLICATION   OF  THE  BULB  LIS  PENDENS. 

Saa  120.  Preliminary  statement. 

Seo.  ]21.  The  importance  of  this  branch  of  the  Bubjeot. 

Ssa  122.  Binding  character  of  lis  pendens. 

Sea  123.  Lis  pendens  a  common  law  doctrine. 

Ssa  124.  Not  peculiar  to  courts  of  chancery. 

8ec.  125.  Not  favored  by  presumptions. 

Seo.  126.  Los  pendens  not  strictly  a  lien. 

Sec.  127.  The  courts  may  prescribe  a  rule  lis  pendens. 

SEa  128.  Essentir.ls  where  lis  pendens  applies  to  personal  property. 

Seo.  129.  Doctrine  of  lis  pendens  in  Supreme  Court  of  the  U.  S. 

Sec.  130.  The  court  will  not  presume  service  to  sustain  lis  pendens. 

SEa  131.  Where  the  decree  is  merely  for  money. 

Ssa  132.  Does  not  apply  in  actions  in  personam. 

Sec.  133.  Lis  pendens  of  amended  bilL 

Seo.  134  Lis  pendens  statutes  not  binding  in  Federal  Courts. 

Sec  135.  Money  in  hands  of  the  law. 

Seo.  136.  Notice  to  protect  liability  does  not  create  lis  pendens. 

SEa  137.  Lis  pendens  legislation  and  judicial  construction. 

Ssa  138.  Knowledge  of  entry  of  fiat  equivalent  to  lis  pendens. 

SEa  139.  Amendatory  bill  filed  without  leave  not  lis  pendens. 

SEa  140.  Lis  pendens  does  not  affect  with  fraud. 

Seo.  141.  How  lis  pendens  affects  limitations. 

Sec.  142.  Lis  pendens  applies  to  femme  coverts. 

SEa  143.  Proceedings  in  State  court  by  leave  of  Federal  Court  in 
pending  suit. 

SEa  144  Filing  of  supplemental  bill  does  not  discontinue  the  prior 
lis  pendens. 

Sec.  145.  Lis  pendens  an  excuse  for  trustee. 

Ssa  146.  Where  a  lis  pendens,  injunction  not  necessary. 

Ssa  147.  Where  defendant  disabled  pendente  lite. 

Sec.  148.  Lis  pendens  applies  to  the  proceeding  by  scire  facias  to  fore- 
close mortgage. 

Ssa  149.  When  the  court  will  not  aid. 

SEa  150.  Interest  on  balance  pending  injunction  suit 

Seo.  151.  The  doctrine  of  tacking. 

Ssa  152.  When  bill  against  pendente  lite  holder  demurrable. 

Ssa  153.  Lis  pendens  on  cross  petition. 

Sec.  154  Defective  lis  jpendenB  validated. 
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Seo.  155.  Los  pendens  of  bill  to  partition. 

Sbo.  156.  Lis  pendens  of  an  appeaL 

Seo.  157.  In  cases  of  dismissal. 

Beo,  158.  When  note  not  set  off  in  pending  case. 

Ssa  159.  Bill  against  administrator. 

Ssa  160.  When  decision  of  AppeUate  Court  final. 

Seo.  161.  Cost  in  pendete  lite  purchase. 

Seo.  162.  Assomption  clause  in  conveyance. 

Ssa  163.  Where  recovery  of  judgment  and  return  of  execution  waived 

SEa  164.  Other  general  applications  of  lis  pendens. 

Sec.  165.  Scope  of  lis  pendens  in  garnishment. 

Preliminary  statement. 

Sec.  120.  Having  shown  the  origin  and  character 
of  the  rule  lis  pendens ;  the  principles  upon  which  it 
rests  for  support;  when  it  commences;  how  long  it 
continues,  and  when  it  ends ;  what  may  be  the  sub- 
ject of  it;  what  are  the  elements  necessary  for  its 
existence ;  what  is  necessary  to  constitute  the  quality 
or  state  of  res  Utigiosa;  what  is  meant  by  full  and 
continuous  prosecution,  we  are  prepared  to  enter  upon 
the  discussion  of  cases  in  which  it  has  been  appUed. 

The  importance  of  this  branch  of  the  subject. 

Sec.  121.  The  consideration  of  the  question  as  to 
how  the  rights  of  third  parties,  strangers  to  the  litiga- 
tion, except  as  involved  in  it  by  their  relation  to  the 
subject  matter  of  suit  and  without  being  parties 
thereto,  is  important.  The  amount  and  value  of  prop- 
erties involved  in  this  manner,  the  title  and  right  to 
which  is  established  or  defeated  daily  in  our  courts  of 
justice  by  its  application,  is  very  great,  audit  becomes 
important  to  Utigants  and  courts  that  uniform  rules 
should  be  eliminated  from  the  mass  of  decisions  upon 
this  branch  of  the  law,  so  that  less  confusion  and 
greater  certainty  in  the  law  upon  this  subject  may 
prevail.    The  great  variety  of  cases,  and  the  changed 
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and  varied  facts  of  each,  have  rendered  this  branch  of 
the  subject  one  which  requires  diligent  investigation 
and  careful  discrimination. 
Binding  character  of  lis  pendens. 

Sec.  122.  It  can  hdrdly  be  inferred  that  Chancellor 
Kent,  in  his  opinion  in  the  case  of  Murray  v.  Ballou, 
intended,  in  his  statement  that  the  rule  lis  pendens 
had  been  in  force  and  in  continuous  apphcation  for 
above  two  centuries,  to  emphasize  that  part  of  the 
rule  which  relates  to  the  commencement  of  hs  pen- 
dens ;  on  the  contrary,  the  argument  of  the  learned 
Chancellor  would  indicate  that  the  emphasis  was  par- 
ticularly intended  to  be  placed  upon  the  nature  and 
binding  force  of  the  rule  itself  without  reference  to 
the  time  of  its  commenceoient.(l) 

Lis  pendens  a  common  law  doctrine. 

Sec.  123.  The  doctrine  of  hs  pendens  is  applicable 
as  well  at  law  as  in  chancery.  It  was  originally  ap- 
plied in  actions  at  law,  especially  in  real  actions, 
where  it  was  always  held  that  the  judgment  should 
overreach  an  alienation  by  the  defendant  after  the 
suit  was  commenced. (2)    Some  courts  seem  to  have 


(1)  Murray  v.  Ballon,  1  Johns. 
Ch.  577;  Newell  v.  Newton,  10 
Pick.  470;  Holmaa  v»  Patterson's 
Heirs,  29  Ark.  358;  Garretson  t?. 
Brien  et  al.,  3  Heisk,  535;  Exch. 
Bank  v.  Andrews,  12  Heisk,  806; 
Talbot's  Exrs.  v.  Bell's  Heirs,  5  B. 
Mon.  323;  Hale  v.  Warner,  Admr., 
36  Ark.  217;  Moon's  Admr.  v. 
Crowder,  72  Ala.  79;  Jackson  v. 
Andrews,  7  Wend.  152;  Harrington 
V.  Slade,  52  Barb.  166;  Hersey  v. 
Turbett,  27  Oasey,  418;  Diamond  v. 
LawrenceCo.  37Gasey,  353;  Fowler  s 


Appeal,  75  Casey,  483;  Loomis  v.  Ri- 
ley, 24  HI.  307;  Green  et  al.  v. 
White,  7  BlackL  242;  Gossam  v. 
Donaldson,  18  B.  Mon.  231;  Inloe's 
Lessee  v,  Harvey,  11  Md.  519; 
Blonohard  v.  Ware,  37  Iowa,  308; 
Farmers'  Nat  Bank  v,  Fletcher,  44 
Iowa,  253;  Bennett  r.  Williams,  5 
Ohio,  461;  TUton  v.  Cofield,  93  U. 
S.  163;  Hunt  v.  Haren,  52  N.  H. 
162;  County  of  Warren  v.  Marcy, 
92  U.  8.  96. 

(2)  Chandron  v,  Magee,  8  Ala. 
573. 
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expressed  a  diflferent  view  and  to  suppose  that  the 
doctrine  is  apphoable  only  in  chancery. (1)  But  the 
fact  is  it  was  adopted  into  chancery,  as  shown  in  a 
former  chapter,  (2)  by  Lord  Bacon,  in  analogy  with  the 
rule  as  enforced  in  real  actions  at  common  law. 
The  strictures  of  Mr.  Freeman  in  his  work(3)  on 
Judgments,  upon  the  opinion  in  the  case  of  King  v. 
Bill,  upon  this  point,  although  severe,  are  well  de- 
served. There  are  other  cases  in  which  the  loose  and 
unguarded  language  of  courts  have  tended  to  a  like 
erroneous  conclusion  upon  this  question.  (4) 

Not  peculiar  to  a  court  of  chancery. 

Sec  124.  As  has  just  been  stated  the  doctrine  of  Us 
pendens  is  not  pecuUar  in  its  application  to  courts  of 
chancery.  In  the  old  real  aptions  a  judgment  at  law 
was  conclusive  upon  the  title  to  the  lands  involved, 
although  the  defendant  had  conveyed  pendente  lite. (5) 
According  to  the  opinion  of  Lord  Justice  Turner  it  is 
said,  ^*  that  this  doctrine  belongs  to  a  court  of  law,  no 
less  than  to  courts  of  equity,  appears  from  a  passage  in 
2d  Inst.,  375,  where  Lord  Coke,  referring  to  an  aliena- 
tion by  a  mesne  lord  pending  a  writ,  says  that  the 
alienee  could  not  take  advantage  of  a  particular  stat- 


(1)  King  V.  BUI,  28  Oorm.  593. 

(2)  Sec.  1,  ante. 

(3)  Freeman  on  Jadgrments,  Seo. 
192. 

(4)  Jackson  v,  Dickinson,  15 
Johns.  309;  Doet;.  Howland,8Ck>w. 
277;  Jackson  v.  Bowen,  7  Cow.  13; 
BisseU  V,  Payne,  20  Johns.  3;  Jack- 
son V.  Baney,  3  Cow.  75;  Boberts 
ads.  Jackson,  1  Wend.  486. 

(5)  Newman  v.  Chapman,  2  Band. 
102;  Murray  v.  Ballon,  1  Johns.  Ch. 
566;  Bellamy  v.  Sabine,  1  De  Qen 


and  Jones,  680;  Diamond  v,  Law- 
rence Co.,  37  Penn.  St.  353;  Heraey 
V.  Tarbett,  27  Penn.  St.  (3  Casey,) 
423;  Johnson  v.  Stone,  13  Johns.  447; 
Bennett's  Lessee  v.  Williams,  5  Ohio, 
461.  Where  a  purchaser  pendente 
lite  makes  improTements  upon 
lands  purchased,  he  subjects  the 
improvements  which  he  may  make, 
as  well  as  the  lands,  to  the  result  of 
the  suit.  Patterson  v.  Broom  et  aL, 
82  N.  Y.  95. 
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ute  of  Westminster,  because  he  came  to  the  mesnalty 
pendente  brevi,  and  in  judgment  of  law  the  mesne  as 
to  the  plaintiff  remains  seized  of  the  mesnalty,  for 
pendente  lite  nihil  innovetur^  And  so  now,  a  pur- 
chaser from  a  defendant  in  ejectment  takes  his  title 
pendente  lite,  and  though  not  a  party,  is  bound  by 
the  judgment  at  law  \vhich  may  be  rendered  against 
his  grantor  after  conveyance.  In  the 'case  of  King 
against  Bill  et  al.  language  is  used  which  implies  that 
hs  pendens  applies  solely  to  chancery  proceedings. 
This  is  not  correct.  (1) 


(1)  In  King  v.  Bill,  referred  to  in 
the  text,  the  court  uses  the  follow- 
ing language:  "Whatever  maybe 
the  extent  to  which  the  doctrine  of 
lis  pendens  is  carried  elsewhere,  or 
is  to  be  adopted  here,  it  being  now 
for  the  first  time  brought  before 
our  courts,  we  are  of  the  opinion 
that  it  is  not  necessary  for  us  to  ex- 
amine it,  because  it  is  purely  an 
equitable  doctrine,  adopted,  recog- 
nized and  enforced  in  courts  of 
equity  alone,  and  cannot  be  ren- 
dered available  in  proceedings  in 
courts  of  law;  and  therefore  in 
an  action  at  law  in  which  the  legal 
title  only  of  the  plaintiff  should 
come  in  question,  that  title  could 
not  be  met  or  impaired  by  an  appli- 
cation to  it  of  a  merely  equitable 
principle,  the  cognizance  of  which 
is  confined  to  courts  of  chancery. 
And  if,  in  the  present  controversy, 
the  defendant  can  avail  himself  of 
that  principle  on  his  petition  against 
Mason,  he  can  do  so,  not  in  an  ac- 
tion at  law  between  himself  and 
the  plaintiff,  but  only  by  a  petition 
in  chancery  founded  on  a  claim  for 


equitable  relief  which  is  cognizable 
in  that  court  alone." 

Mr.  Freeman,  in  his  valuable 
work  on  Judgments  (Sec.  192),  uses 
the  following  severe,  but  well  mer- 
ited, language,  with  reference  to 
this  case:  ''  In  the  case  of  King  ^^ 
Bill  (28  Conn.  P.  593)  the  statement 
is  made  that  lis  pendens  is  a  purely 
equitable  rule,  recognizable  only  in 
equity.  This  case  is,  however, 
chiefly,  if  not  exclusively,  remark- 
able for  the  clearness  and  precision 
with  which  it  misstates  the  law  of 
lis  pendens.  It  has  no  force  as  an 
authority,  being  overruled  by  the 
case  of  Newton  v.  Birge,  85  Conn. 
250."  Freeman  on  Judgments,  Sec. 
192. 

In  the  case  of  Jackson  v.  Stone, 
13  Johns.  447,  the  facts  were,  that 
actions  in  ejectment  had  been 
brought  in  1810  for  the  same  lands 
against  Samuel  and  Benjamin  Bald- 
win, and  judgments  recovered  in 
October,  1813.  Pending  the  eject- 
ment suits,  the  defendant  Stone 
purchased  from  one  Scott,  who  had 
also  acquired  his   title  from  the 
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Not  favored  by  presumptions. 

Sec.  125.    As  the  rule  of  lis  pendens  is  often  at- 
tended with  hardship,  it  is  not  a  favorite  with  the 


Baldwins,  pendente  lite.  Upon  this 
state  of  facte  the  court  in  their 
opinion  say:  "The  defendant^  as  re- 
spects the  title  to  the  premises, 
stands  in  the  same  situation  as  the 
Baldwins,  from  wh6m  he  took  the 
possession  of  the  parcel  of  land 
for  which  the  action  of  ejectment 
was  brought.  The  defendant  in  an 
action  of  ejectment  cannot  by  giv- 
ing up  the  possession  to  a  third 
person,  after  the  commencement  of 
the  suit,  defeat  the  effect  of  the  re- 
covery. It  is  perfectly  well  settled 
that  a  recovery  in  an  ejectment,  as 
far  as  respects  the  right  to  mesne 
profits,  is  conclusive  of  the  title, 
as  to  the  land  possessed  by  the 
defendant  when  the  action  was 
brought,  into  whose  hands  soever  it 
may  subsequently  pass  by  transmu- 
tation of  the  possession  from  the 
defendant  in  ejectment." 

The  case  of  Jackson  ex  dem. 
Hendricks  v.  Andrews  et  al.,  7 
Wend.  152,  was  an  ejectment.  Title 
was  in  Abraham  Franklin.  Judgment 
was  recovered  against  him  and  dock- 
eted May  21, 1808u  Execution  was 
issued  and  the  property  in  question 
sold  on  the  judgment  by  the  sheriff 
and  sheriff's  deed  was  issued  to 
Hendricks  November  15,  1821. 
Abraham  Franklin  had  conveyed  to 
Henry  Franklin  the  same  premises, 
March  29,  1800,  but  the  deed  was 
not  acknowledged  until  March  29, 
1808,  nor  recorded  until  April  21, 
1808,  and  the  latter  had  conveyed  to 
Abraham.    It  was  further  shown 


that  Hendricks  had  filed  a  bill  in 
chancery  against  Abraham  Frank- 
lin, Henry  Franklin  and  others,  at^ 
tacking  the  deed  last  above  referred 
to,  on  June  3, 1809.  That  a  decree 
had  passed  in  that  case  on  the  20tii 
day  of  January,  1817,  declaring  said 
deed  null  and  void.  Upon  thisstate 
of  facts  the  court  say : 

"The  first  inquiry  in  this  case  is 
as  to  the  effect  of  the  proceedings 
in  chancery  instituted  by  the  lessor 
of  the  plaintiff  upon  the  rights  of 
the  parties.  It  is  not  pretended 
that  Henry  Franklin  had  any  other 
title  to  these  premises  than  such  as 
he  acquired  by  the  deed  from  Abra- 
ham Franklin;  and  that  deed  was 
expressly  adjudged  and  pronounced 
to  have  been  void  on  the  ground  of 
frauds  not  incidentally  and  collater- 
ally, but  in  a  proceeding  instituted 
in  proper  form  and  with  proper 
parties  for  the  express  purpose  of 
testing  its  validity.  Again:  The 
conveyance  from  Henry  Franklin 
to  Cushman  was  made  in  Novem- 
ber, 1810,  while  the  suit  in  chancery 
against  the  grantor,  calling  in  ques- 
tion his  title  to  this  identical  prc^ 
erty  was  pending  and  in  a  course  of 
active  and  persevering  litigation. 
This  conveyance  was  void  on  the 
ground  of  lis  pendens.  A  lis  pen- 
dens duly  prosecuted  is  notice  to  a 
purchaser  so  as  to  effect  and  bind 
his  interest.  The  conveyance  is  so 
far  a  nihility,  and  it  cannot  avail  the 
party  against  the  title  established 
by  the  pending  suit." 
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courts ;  and  a  party  claiming  the  benefit  of  it  must 
clearly  bring  his  case  within  it.  The  rule  will  not  be 
helped  out  by  the  presumption  of  essential  facts  so  as 
to  give  it  effect.  In  the  absence  of  proof,  therefore,  it 
will  not  be  presumed  that  the  bill  was  filed  prior  to 
the  service  of  the  writ  or  the  entry  of  the  judg- 
ment ;(1)  nor  will  the  court  presume  service  of  the 
writ, (2)  or  any  other  fact  material  to  make  out  a  lis 
pendens.  (3) 

And  so  where  a  bill  was  filed  by  C  against  A,  Feb- 
ruary 13, 1818,  to  avoid  a  deed  to  him  from  a  grantor, 
through  which  alone  A  claimed  title ;  but  it  did  not 
appear  when  the  subpoena  was  served;  judgment 
was  rendered  against  A  on  the  17th  day  of  February, 
1818;  a  deed  w^as  made  to  B  on  the  16th  day  of  May, 
1818,  in  pursuance  of  a  sale  made  on  execution,  the 
decree  in  the  chancery  suit  being  entered  on  June 
16th,  1818.  It  was  held  that  B  was  not  a  pendente  lite 
purchaser,  and  that  he  took  a  vaHd  title  by  the  sher- 
iff's deed.  (4)    It  is  a  doctrine  strictissimi  juris. 

Lis  pendens  not  strictly  a  lien. 

Sec.  126.  Although  often  referred  to  for  conveni- 
ence, as  a  lien,  hs  pendens  is  strictly  not  a  Hen.  It  is 
simply  the  power  or  force  of  jurisdiction  of  the  court. 
When  brought  to  enforce  a  lien,  it  may  be  said  to  en- 
ergize or  give  eflSciency  to  the  Hen,  and  thereby  itself, 
in  connection  with  the  Hen  which  it  enforces,  be 
treated  as  a  hen.  But  of  itseU  it  is  simply  the  power 
of  the  court,  taking  effect  upon  the  subject  matter  of 

(1)  Leitoh  et  al.  v.  Wdr  et  al.,  48  Wms.  482;  3  9agden  on  Vendors, 
N.  T.  609.  460. 

(2)  Boberts  ad&  Jackson,  1  Wend.  (4)  Roberts  ads.  Jackson, 1  Wend. 
486.  486;  Sanders  v.  McDonald,  63  Md. 

(3)  Sorrel    v,    Caiipenter,   2   P.  509. 
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the  suit,  so  as  to  hold  it  within  the  grasp  of  the  court 
for  the  execution  of  final  judgment.  And  so  it  has  been 
held  that  a  bill  filed  to  enforce  an  equity  against  a  fund 
vested  in  real  estate,  and  not  based  on  a  judgment  and 
execution,  can  not  strictly  be  said  to  be  a  hen.  In 
such  case  the  lis  pendens  merely  disables  the  defend- 
ant from  conveying,  pending  the  suit,  except  subject 
to  the  final  judgment  or  decree ;  and  so  in  North  Car- 
oHna,  where  the  defendant  in  a  pending  cause  of  the 
character  above  described  was  vested  with  the  legal 
title  to  real  estate,  and  pending  the  suit  went  into 
bankruptcy,  and  an  assignee  was  appointed  under  the 
bankrupt  law,  the  title  to  the  real  estate  was  held  to 
vest  in  the  assignee,  and  the  complainant  was  com- 
pelled  to  go  into  the  bankrupt  court  to  prosecute  his 
claim,  or  in  default  of  so  doing  be  barred  by  the  action 
of  that  court.  While  the  main  doctrine  of  that  case 
as  to  the  Uen  of  lis  pendens  is  correct,  it  would  seem 
to  be  more  in  accord  with  the  authorities  had  the 
complainant  filed  an  original  in  the  nature  of  a  sup- 
plemental petition,  and  brought  the  assignee  in  bank- 
ruptcy into  the  case,  and  thus  to  have  maintained  the 
jurisdiction  of  the  chancery  court,  and  have  taken 
decree  in  accordance  with  the  rights  of  the  parties  in 
that  court. (1) 

The  courts  may  prescribe  a  rule  lis  pendens. 

Sec  127.  By  the  act  of  Congress,  passed  in  pursu- 
ance of  the  provisions  of  the  constitution  of  the  Unit- 
ed States,  March  2, 1793,(2)  it  is  declared  to  "be  law- 
ful for  the  several  courts  of  the  United  States  from 

(1)  Dixon  V.  Dixon,  81 N.  C.  329;         (2)  Act  of  March  2, 1793,  Ch.  22, 
Blum  V.  Ellis,  73  N.  C.  293;  With-      (1  Stat  L.  333). 
ers  17.  Stenson,  79  N.  G.  3^ 
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time  to  time,  as  occasion  may  require,  to  make  rules 
and  orders  for  their  respective  courts,  directing  the 
return  of  writs  and  process,  the  filing  of  declara- 
tions and  other  pleadings,  the  taking  of  rules,  the  en- 
tering and  making  up  of  judgments  by  default,  and 
other  matters  in  the  vacation ;  and  otherwise,  in  a 
manner  not  repugnant  to  the  laws  of  the  United 
States,  to  regulate  the  practice  of  the  said  courts 
respectively,  as  shall  be  fit  and  necessary  for  the  ad- 
vancement of  justice,  and  especially  to  prevent  delays 
in  proceedings/'  Under  this  and  other  congressional 
legislation,  rules  have  been  prescribed  by  the  Supreme 
Court  of  the  United  States,  and  the  District  and  Cir- 
cuit Courts,  regulating  the  practice  in  these  courts ; 
and  the  question  arises,  how  far  the  provisions  of 
State  statutes,  regulating  the  practice  in  suits  prose- 
cuted in  the  State  courts,  and  in  reference  to  their  be- 
coming notice  hs  pendens,  are  binding  upon  the  Fed- 
eral Courts.  It  was  determined  by  the  Supreme  Court 
of  the  United  States,  in  Wayman  et  al.  v.  Southard  et^ 
al.,  and  The  Bank  of  the  United  States  v.  Husted,(l) 
that  Congress  possesses  the  power,  exclusive  of  the 
State  legislatures,  to  regulate  the  proceedings  of  the 
Federal  Courts,  and  might  constitutionally  confide  the 
power  to  the  courts  themselves. 

That  court  accordingly  held,  in  those  cases,  that 
the  laws  of  Kentucky  compelling  plaintiffs  to  recei\  e 
certain  bank  notes  in  satisfaction  of  their  executions, 
or  upon  the  refusal  so  to  do,  compelling  the  accept- 
ance of  replevin  bonds  from  defendants,  staying 
the  payment  two  years,  were  held  not  to  be  binding 

(1)  Wayman  et  aL  v.  Southard,      States  r.  Hnsted,  10  Wheat  61. 
10  Wheat.  40;  Bank  of  the  United 
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upon  the  Federal  Courts ;  and  so  likewise  a  statute 
of  Kentucky,  forbidding  the  sale  of  prop^erty  upon  ex- 
ecution for  less  than  three-fourths  of  its  appraised 
value.  The  Supreme  Court  of  California,  in  the  case 
of  Majors  v.  Coweil,(l)  has  recently  held  that  statutes 
passed  by  the  various  State  legislatures,  regulatiDg 
the  filing  of  notices  of  lis  pendens,  do  not  applj^  to 
actions  commenced  or  pending  in  the  Federal  Courts 
of  the  United  States,  unless  such  statutes,  or  the  sub- 
stance of  them,  have  been  adopted  as  rules  of  practice 
by  the  Supreme  Court  of  the  United  States,  or  by  the 
rules  of  the  Circuit  Courts,  made  in  pursuance  of  the 
39th  rule  of  the  Supreme  Court.  So  it  would  seem 
that  the  Federal  Courts  have  power  to  estabhsh  by 
rule,  or  probably  by  judicial  determination,  what 
shall  constitute  notice  lis  pendens  in  the  Federal 
Courts,  and  are  not  bound  by  the  provisions  of  legis- 
lative enactments  upon  the  subject  of  Ms  pendens  in 
the  several  States.  They  may,  however,'  adopt  such 
legislation  as  the  rule  for  the  Federal  Courts.  In 
passing  upon  and  giving  legal  effect  to  proceedings 
which  have  been  had  in  the  State  courts,  the 
Federal  Courts  will,  however,  give  effect  to  such  pro- 
ceedings, in  accordance  with  the  rule  Us  pendens,  as 
provided  by  the  State  legislatures. 

Essentials  where  lis  pendens  applies  to  personal  prop- 
erty. 

Sec.  128.  I  am  thoroughly  satisfied  from  a  review 
of  the  authorities,  that  at  the  present  time  the  doctrine 
is  well  established  that,  with  the  exception  of  negotia- 
ble paper,  Us  pendens  applies  to  personal  property  as 
well  as  real  estate. 

(1)  Majors  t?.  Oowell,  51  CaL  482. 
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In  order,  however,  that  there  may  be  an  efficient 
Us  pendens,  where  chattels  are  involved  in  the  suit, 
it  is  necessary  that  the  property  be  exactly  identified 
by  specific  description  in  the  bill;  that  the  suit  be 
continuously  and  energetically  prosecuted;  that  the 
vendor  be  a  party  at  the  time  of  the  sale,  and  that  the 
court  to  which  the  summons  is  returned  have  com- 
plete jurisdiction  of  the  property  in  dispute.  The 
decree  will  not  affect  holders  of  equitable  ititerests  or 
contingent  rights,  and  taking  judgment  or  de<3ree  for 
the  proceeds  of  the  property  involved  during  the  suit, 
or  its  value,  will  be  construed  as  a  waiver  of  the  right 
to  enforce  lis  pendens.  In  the  case  of  Fletcher  v. 
Ferrel,  9  Dana,  372,  the  doctrine  was  maintained  that 
lis  pendens  involving  personal  property  would  have 
effect  in  other  States  than  that  in  which  the  proceed- 
ings were  had,  and  in  a  recent  case  in  Missouri  the 
court,  referring  to  that  case,  say :  "We  have  no  doubt 
that  within  the  United  States,  purchasers  in  one  State 
pending  suit  in  another  must  be  treated  as  pendente 
hte  purchasers  and  subject  to  the  rule  applicable  to 
such  purchasers,  when  the  suit  has  been  prosecuted 
with  due  diligence  to  a  decree,  process  has  been  per- 
sonally served  on  defendant,  and  the  subject  matter 
of  the  controversy  is  within  the  jurisdiction  oi  the 
court. "  While  this  rule,  thus  broadly  held  and  appar- 
ently maintained  by  the  text  writers,  may  in  some  in- 
stances work  hardship,  the  position  taken  in  the  cases 
above  referred  to  would  seem  to  be  a  logical  conclu- 
sion. If  the  hs  pendens  is  efficient  as  well  upon  per- 
sonal property  as  upon  real  estate,  shall  it  not  be 
treated  as  efficient  and  binding  everywhere,  as  well  as 
in  the  State  where  the  proceedings  are  had?    If  not, 
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where  shall  the  line  be  drawn  to  which  its  efficiency 
shall  reach,  and  where  it  shall  end?  If  the  action 
were  replevin  there  could  be  no  question  that  the 
judgment  of  the  court  would  be  binding  everywhere. (1) 

Doctrine  of  lis  pendens  in  Supreme  Court  of  the  United 
States. 

Sec.  129.  The  decisions  of  the  Supreme  Court  of 
the  United  States  have  been  in  conformity  with  the 
weight  of  the  authorities  on  aU  questions  involved  in 
the  law  of  lis  pendens.  In  the  case  of  the  Mechanic's 
Bank  of  Alexandria  v.  Setons,(2)  decided  in  1828,  the 
doctrine  that  a  pendente  lite  purchaser  is  bound  by 
the  judgment  or  decree  which  may  be  entered  in  the 
cause,  was  fully  sustained.  In  Miller  v.  Sherry(3) 
they  held  that  a  biU  in  chancery  which  does  not  de- 
scribe the  property  with  sufficient  definiteness  to 
identify  it  would  not  be  constructive  notice  of  the  hs 
pendens,  and  that  lis  pendens  does  not  commence  until 
service  upon  the  defendant  after  the  bill  is  filed.  In  the 
case  of  the  County  of  Lee  v.  Rogers(4)  they  held  that 
the  rule  lis  pendens  did  not  apply,  because  of  the  dis- 
continuances which  had  occurred  in  the  cause.  In  the 
case  of  the  County  of  Warren  v.  Marcy,(5)  decided  in 
1877,  Justice  Bradley,  delivering  the  opinion  of  the 
court,  went  into  a  very  learned  and  elaborate  discussi  on 
upon  the  whole  subject  of  the  law  of  lis  pendens.  That 
was  a  case  brought  by  Marcy  against  the  county  and 
its  officers,  to  enjoin  the  issuance  or  delivery  of  rail- 
road aid  bonds,  and  the  principal  question  in  the  case 

(1)  Carr  v.  Lewis  &  Co.,  15  Mo.  (3)  Miller  v.  Sherry,  2  Wal.  337. 
App.  R  551;  Fletoher  v.  Perrel,  9  (4)  CJounty  of  Ijee  v.  Bogers^ 
Dana,  372.  7  Wal.  181. 

(2)  Mech.  Bk.  of  Alex,  r.  Setons,  1  (5)  County  of  Warrea  v.  Marcy, 
Pet.  29^*  97  U.  S.  96, 
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was  whether  the  law  of  lis  pendens  applies  to  such 
bonds  or  negotiable  paper.  The  learned  Justice,  speak- 
ing for  the  court,  refers  to  the  leading  case  of  Murray 
V.  Ballou,  and  concurs  with  the  conclusions  of  Chan- 
cellor Kent,  in  respect  to  the  doctrine  of  lis  pendens, 
as  elaborated  in  that  and  other  cases  decided  by  that 
learned  Chancellor.  He  also  discussed  other  leading 
cases  in  various  States  of  the  Union,  and  reaches  the 
conclusion  in  accord  with  all  the  authorities  that  the 
rule  lis  pendens  does  not  apply  to  negotiable  paper, 
and  aflfirming  the  doctrines  of  the  law  of  lis  pendens 
generally  upon  other  questions.  This  case  of  Warren 
County  V.  Marcy  may  be  regarded  as  a  leading  case 
upon  this  branch  of  the  law  in  this  country. 

Again,  the  binding  force  of  Us  pendens  upon  a  pur- 
chase, pending  the  suit,  was  declared  in  1883,  in  White- 
side?;.  Hazelton.(l)  Finally,  in  the  case  of  Scotland 
County  t;.  Hill,(2)  Justice  Waite,  dehveringthe  opinion 
of  the  court,  declared  the  doctrine  as  sustained  by  the 
authorities  generally,  that  actual  notice  to  a  pur- 
chaser of  county  bonds,  before  the  purchase,  of  their 
invalidity,  or  an  injunction  against  their  issuance  or 
delivery,  would  have  the  effect  of  a  lis  pendens  upon 
the  purchase,  although  in  that  particular  case  the 
property  involved  was  negotiable  paper.  It  will  thus 
be  seen  that  the  decisions  of  the  Supreme  Court  of 
the  United  States  are  in  accord  with  the  general  doc- 
trines promulgated  by  other  fcourts,  upon  the  various 
branches  of  the  law  of  lis  pendens. 

The  court  will  not  presume  service  to  sustain  lis  pen- 
dens. 

Sec  130.    The  doctrine  held  in  the  early  cases  that 

(1)  Whiteside  v.  Hazelton,  110  U.         (2)  Scotland  County  v.  Hill,  112 
a  296.  U.  S.  183. 
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the  court  will  not  presume  the  existence  of  a  material 
fact,  in  order  to  sustain  a  lis  pendens,  was  applied  in  a 
case  in  Maryland. 

Pending  a  suit  to  foreclose  a  mortgage,  the  mort- 
gagor and  his  wife  conveyed  the  property. 

It  did  not  appear  from  the  record  in  the  foreclosure 
suit  whether  at  the  time  of  the  conveyance  the  de- 
fendant had  been  served  with  process.  The  court 
held,  first,  that  there  could  be  no  lis  pendens  until  the 
bill  was  actually  filed  and  the  subpoena  served  upon 
the  defendant;  second,  that  if  the  deed  was  made  be- 
fore the  subpoena  was  served,  the  legal  title  passed  to 
the  assignee,  unaffected  by  the  subsequent  decree  in 
the  foreclosure  case;  third,  that  as  the  record  in  the 
foreclosure  case  did  not  show»  when  the  subpoena  was 
served,  the  court  would  not  presume  that  the  convey- 
ance was  made  after  the  service,  and  consequently 
held  that  there  was  no  hs  pendens  when  the  deed  was 
made.(l) 

Where  the  decree  is  merely  for  money. 

Sec.  131.  Where  a  bill  was  filed  to  enforce  a  lien 
for  purchase  money,  but  was  not  prosecuted  with  that 
view,  but,  on  the  contrary,  when  it  came  to  decree, 
the  decree  was  so  framed  as  merely  to  determine  the 
amount  of  the  purchase  money,  without  any  provision 
with  respect  to  the  lien,  one  who  had  purchased  the 
land  pending  the  bill,  although  with  full  knowledge  of 
the  equitable  lien,  was  held  not  bound  by  hs  pen- 
dens. (2) 

Does  not  apply  in  actions  in  personam. 
Sec.  132.    It  may  be  stated  as  a  general  rule  that 

(1)  Sanders  v.  McDonald,  63  Md.         (2)  Briscoe  v.  Bronaugh,  1  Tex. 
509.  326. 
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where  the  Ktigation  relates  merely  to  a  moneyed  in- 
debtedness, or  the  contention  is  over  a  mere  money 
demand — whatever  the  form  of  action  is — there  is  no 
such  hs  pendens  as  will  charge  the  property  of  the 
defendant  with  the  final  judgment  or  decree  in  the 
case. 

This  conclusion  necessarily  follows  from  the  well 
settled  principles  which  have  already  been  considered. 
In  such  an  action — whether  it  be  an  assumpsit,  debt, 
trespass,  trover,  or  case — or  although  in  equity,  it  must 
be  Umited  to  a  contention  over  a  simple  moneyed  de- 
mand. There  is  never  any  issuable  allegations  in  the 
pleadings  which  should  be  considered  as  constructive 
notice  that  any  particular  property  of  the  defendant 
is  sought  to  be  charged  with  the  judgment  or  decree 
which  may  be  obtained  against  the  defendant.  AU 
that  may  be  inferred  from  the  suit  is  that  a  claim  may 
result  against  the  defendant's  estate  generally,  which, 
if  maintained,  may  have  to  be  satisfied  out  of  his  real 
or  personal  property,  or  possibly  neither. 

If  the  rule  hs  pendens  were  pushed  to  the  ex- 
treme of  an  application  in  actions  in  personam — 
whether  arising  ex  contractu  or  ex  dehcto — defend- 
ants would  have  to  submit  to  any  exactions  which 
claimants,  upon  unfounded  and  unjust  claims,  might 
make  against  them,  or  quit  doing  business  alto- 
gether. 

If  the  pendency  of  a  personal  action  were  con- 
structive notice  hs  pendens,  it  would  be  liable  to  be 
made  efficient  upon  any  of  the  property  of  the  de- 
fendant of  whatever  character,  and  there  would  be 
a  practical  prohibition  against  dealing  with  the  de- 
fendant pending  the  htigation.     It  would  therefore 
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be  against  public  policy  to  apply  the  rule  to  personal 

actions.  (1) 

Lis  pendens  of  amended  bill. 

Sec.  133.    A  bill  was  filed  in  the  name  of  one  having 


(1)  St  Joseph  Manf.  Company  r. 
Daggett,  34  111.  562;  Ray  et  al.  v. 
Bowe,  2  Blackf.  258;  Shearon  v, 
Henderson,  38  Tex.  250;  Bossell  et 
aL  V.  Kirkbridge,  62  Tex.  459. 

In  the  case  of  Ray  et  al.  v,  Rowe, 
SJBlackf.  258,  Scott,  Justice,  deliv- 
ering the  opinion  of  the  court,  said: 
"  The  only  question  referred  to  our 
adjudication  is  the  correctness  of 
the  charge  given  by  the  court  to  the 
jury.  The  court  instructed  the 
jury  that  a  transfer  of  property 
made  by  a  defendant  during  the 
pendency  of  an  action  of  slander 
against  him,  and  before  the  rendi- 
tion of  judgment,  is  of  itself  fraud- 
ulent, unless  it  be  made  in  pursu- 
ance of  a  prior  contract,  or  in 
payment  of  a  precedent  bona  fide 
debt;  that  all  purchasers  are  bound 
to  take  notice  of  the  pendency  of 
said  suit;  and  that  if  a  purchase 
be  made  during  the  pendency  of 
such  action,  whether  with  or  with- 
rout  consideration,  it  is  considered 
fraudulent  in  law,  as  to  the  judg- 
ment plaintiff,  unless  there  is  other 
property  sufficient  to  satisfy  the 
judgment.  To  this  instruction  the 
defendant  excepts.  On  the  broad 
ground  that  fraud  vitiates  all  con- 
tracts, a  conveyance  made  with  a 
design  to  avoid  the  payment  of  a 
just  debt,  or  to  defeat  the  recovery 
of  a  pre-existing  right,  is  void  as  it 
respects  creditors,  and  the  pend- 
ency of  a  suit  is  one  of  the  many 
badges  of  fraud  which  would  in- 
duce a  court  of  equity  to  set  aside 


such  conveyance  or  a  jury  to  regard 
it  as  a  nullity  in  a  trial  at  law.  The 
pendency  of  an  action  is  construct- 
ive notice  of  the  matters  involved 
in  that  suit,  and  a  purchaser  of  the 
property  which  is  the  immediate 
object  of  the  pending  action  will  be 
affected  by  it  as  a  purchaser  with 
notice.  But  a  lis  pendens  is  not 
even  constructive  notice  of  any 
other  points  than  those  which  are 
in  dispute  between  the  parties  to 
such  action.  8  Atk.  892;  Newell 
on  Contracts,  506,  507.  So  much, 
then,  of  the  instruction  as  states 
that  a  transfer  of  property  made 
during  the  pendency  of  an  action  of 
slander  is  of  itself  fraudulent,  wheth- 
er with  or  without  consideration; 
and  that  all  persons  are  bound  to 
take  notice  of  such  action  in  the 
unqualified  manner  expressed  is 
unsupported  by  authority." 

In  the  case  of  Worsley  v.  The 
Earl  of  Scarborough,  8  Atk.  892,  so 
often  referred  to  in  the  books  as  an 
authority,  the  court  said:  *'  No  case 
has  gone  so  far,  and  it  would  be 
very  inconvenient  if  whftre  money  is 
secured  upon  an  estate,  and  there 
is  a  question  depending  in  this 
court  upon  the  right  of  or  about 
that  money,  but  no  question  relat- 
ing to  the  estate  upon  which  it  is 
secured  but  is  wholly  a  collateral 
matter,  that  a  purchaser  of  the  es- 
tate pending  that  suit  should  be 
affected  with  notice  by  such  impli- 
cation as  the  law  creates  by  the 
pendency  of  a  suit" 
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no  interest  in  the  subject  matter  of  suit ;  but  in  the  ex- 
ercise of  a  judicial  discretion  the  real  parties  in  interest 
were  allowed  to  be  substituted  as  complainants.  There 
was  no  hs  pendens,  however,  until  after  the  amend- 
ment was  made,  substituting  the  real  parties. 

In  all  such  cases  the  suit  will  be  regarded  as  pendent 
only  from  the  time  of  the  amendments, (1)  and  a  pur- 
chase made  before  the  amendment  will  not  be  affected 
by  the  Us  pendens. 

Lis  pendens  statutes  not  binding  on  Federal  Courts. 

Seo.  13i.  As  we  have  seen,  State  statutes  provid- 
ing for  the  filing  of  notices  lis  pendens  do  not  apply  to 
suitors  in  the  United  States  Courts.  The  object  of 
such  statutes  is  to  regulate  the  remedy  and  proceed- 
ings in  court,  and  cannot  be  said  to  establish  property 
rights  by  their  entering  into  and  becoming  a  part  of 
contracts  relating  to  the  rights  of  property. 

What  rights  will  be  secured  or  cut  off  by  the  opera- 
tion of  such  statutes  depends  entirely  upon  what  the 
parties  involved  shaU  do.  These  statutes  may  there- 
fore be  said  to  relate  to  the  remedy.  That  being  so  it 
is  clearly  beyond  the  power  of  the  legislatures  of  the 
several  States,  as  we  have  already  shown,  in  this  mode 

to  prescribe  remedies  in  the  Federal  Courts. 

* 

(1)  Clarkson  et  al.  v,  Morgan's  into  a  bill  by  amendment  will  not 

Devisees,  6  B.  Mon.  452;  Mitford  have  relation  to  the  time  of  filing 

PL  400  (top  p.)    Mitford  says:  "  In  of  the  original,  but  the  suit  will  be 

moat  of  the  cases  the  indulgence  so  far  considered  as  pendent  only 

given  by  the  court  is  allowed  tb  the  from  the  time  of  the  amendment." 
mistakes  of  the  parties,  and  with  a         The  lis  pendens  of  an  amendment 

view  to  save  expense;  but  when  in-  will  not  relate  back  prior  to  the 

jury  may  arise  to  others,  the  mdulg-  filing  of  the  amendment.    Stone  v. 

ence  has  been  more  rarely  granted,  Connelly,  1  Met.  (Ky.)  654;  Dudley 

and  so  far  as  the  pendency  of  a  suit  v.  Price's  Admr.,  10  B.  Mon.  88; 

can  affect  others  than  the  parties  to  Seo.  32,  ante. 
the  suit  or  strangers,  matter  brought 
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The  Supreme  Court  of  the  United  States  in  the  exer- 
cise of  clearly  defined  powers  can  alone  prescribe  rules 
of  praotice  for  the  Federal  Courts  of  the  Union,  subject 
to  the  right  of  the  various  inferior  Federal  Courts  to 
adopt  further  rules  not  inconsistent  or  in  conflict  with 
those  so  prescribed.  This  position  is  not  in  conflict 
with  the  numerous  cases  which  hold  that  the  Federal 
Courts  are  bound  by  the  construction  of  the  Supreme 
Courts  of  the  several  States,  construing  the  State 
statutes,  and  relating  to  the  rights  of  persons  and 
property. 

When,  however,  the  Federal  Courts  are  called 
upon  to  pass  upon  proceedings  had  in  State  courts, 
where  it  would  appear  that  notices  hs  pendens 
under  State  statutes  had  been  filed,  the  Federal 
Courts  will  give  force  and  the  same  effect  to  such  lis 
pendens  notices  as  would  be  giv-en  by  the  courts  of 
the  several  States,  but  will  not  be  compelled  to  adopt 
as  rules  of  prooeedure  the  practice  of  filing  notices  lis 
pendens  in  the  Federal  Courts,  nor  if  filed  in  supposed 
pursuance  of  State  statutes  would  any  effect  be  given 
thereto.  (1) 

Money  in  hands  of  the  law. 

Seo.  135.  Where  an  oflScer  of  court  has  in  his  hands 
moneys,  collected  in  pursuance  of  court  orders  and 
process,  and  is  made  a  defendant  to  a  bill  in  chancery 
which  seeks  to  reach  such  moneys,  he  will  not  be 
held  bound  by  the  lis  pendens  of  the  chancery  suit,  if 
he  should  pay  over  the  moneys  in  his  hands,  in  obedi- 
ence to  the  orders  and  process  of  the  court  of  which 
he  is  an  officer. 

(1)  Wayman  et  al.  V.  Southard,  10      Husted,  10  Wheat.  51;  Majors  v. 
Wheat  40;  Bank  of  the  U.  S.  v.      CoweU,  51  OaL  482. 
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His  superior  duty  is  to  the  court  of  which  he  is  an 
officer  and  by  which  he  would  be  liable  to  punish- 
ment for  contempt  if  he  should  fail  to  pay  over  the 
money. 

Such  moneys  are  in  the  custody  of  th6  law,  and 
pubhc  poHcy  requires  that  they  should  not  be  involved 
in  litigation.  In  such  case  pubUc  policy  requires 
that  the  hs  pendens  should  not  be  enforced.  (1) 

Notice  to  protect  liability  does  not  create  lis  pendens. 

Sec  136.  Where  one  carrier  is  sued  for  the  loss  of 
goods,  and  notifies  the  second  carrier  to  whom  he 
delivered  the  same  for  transportation  of  the  pendency 
of  a  suit  against  the  first  carrier,  and  requires  him  to 
defend,  the  judgment  against  the  first  carrier  is  not 
conclusive  as  to  the  question  of  Uability  of  the  second 
carrier. 

It  is  only  conclusive  as  to  the  fact  that  the  judg- 
ment was  recovered,  and  that  it  was  for  the  value 
of  the  goods  lost.  Such  notice  does  not  create  a  hs 
pendens  as  against  the  second  carrier,  and  is  in  no 
manner  conclusive  upon  the  question  of  privity.  (2) 

Nor  where  suit  was  brought  upon  the  covenants  of 
a  deed  could  the  defendant  create  a  lis  pendens,  as 
against  his  covenanter,  not  a  party  to  the  suit,  by  the 
service  of  a  notice  and  requirement  of  defense.  Such 
notice  has  legal  effect  upon  the  rights  of  the  parties 
upon  other  grounds  than  that  it  is  a  hs  pendens. 

(1)  Turner  v.  FendaU,  1  Oranch.      U.  S.  276;  Buchanan  v.  Alexander, 


116;  Wilder  v.  Bailey,  3  Mass.  289 
Freeman  v.  Howe,  2A  How.  450 
Lammon  v.  Feusier,  111  U.  S.  17 
Covell  V,  Heyman,  111  U.  a  176 


4  How.  20;  Gilbert  v.  Lynch,  17 
Blatchf.  402;  Clark  v.  Shaw  et  aL, 
28  Fed,  R  356;  Carrington  et  al  v. 
Didier  et  aL,  8  Gratt.  265. 


Van  Norden  v.  Morton,  99  U.  S.  (9         (2)  The  C.  &  N.  W.  R.  R  Ck).  v. 
Otto)  378;  Krippendorf  v.  Hyde,  110     The  N.  Line  Packet  Co.,  70  Dl.  271. 
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It  may  be  stated  as  a  general  proposition  that  notice 
to  defend  or  protect  liability  does  not  create  or  con- 
stitute lis  pendens. 

Lis  pendens  legislation  and  judicial  construction. 

Sec.  137.  Recently  the  legislatures  of  many  of  the 
States  have  passed  statutes  in  effect  providing 
that  notice  lis  pendens  shall  commence  from  the  time 
of  actually  filing  or  recording  a  paper,  denominated  a 
*^ notice  of  hs  pendens,"  giving  the  title  of  the  case 
and  describing  the  subject  matter  of  the  suit. 

The  importance  of  these  statutes  and  the  deci- 
sions under  them  is  so  great  that  the  author  has 
deemed  it  proper  to  devote  to  them  two  chapters  of 
this  work.(l)  But  it  may  be  remarked  here  that  the 
force  and  effect  of  these  statutes  are  substantially  the 
same,  so  far  as  relates  to  the  opportunity  given  to  the 
pubhc  to  become  advised  as  to  the  subject  matter  of 
litigation,  as  the  statutes  of  Illinois,  Texas,  Iowa  and 
some  of  the  other  States  above  referred  to. (2) 

The  legislative  direction  that  notices  of  lis  pendens 
filed  under  these  statutes  shall  be  regarded  as  con- 
structive notice  to  strangers  from  the  time  of  filing,  is 
one  which  the  courts,  where  public  policy  under  the 
terms  of  the  statute  would  require  to  be  adopted, 
should  adopt  without  legislative  direction. 

In  the  absence  of  such  legislative  construction,  the 
courts  should  construe  statutes  in  such  a  manner  that 
the  conclusion  reached  will  be  promotive  of  the  pubhc 
good. 

Knowledge  of  entry  of  fiat  equivalent  to  lis  pendens. 
Sec  138.    In  the  case  of  Boils  v.  Boils  et  al.,  which 

(1)  See  chapters  XIV   and  XV,         (2)  Sees.  62,  63  and  67,  ante, 
post. 


APPLICATION  OF  THE  EULE  LIS  PENDENS.  209 

was  a  divorce  suit,  a  fiat  had  been  entered  by  the 
court  for  an  injunction  against  the  defendant  not  to 
dispose  of  his  lands  pending  the  suit,  but  the  injunc- 
tion had  not  issued,  nor  had  the  subpoena  been  served. 
A  purchase  was  made  from  the  defendant,  with  the 
full  knowledge  on  the  part  of  the  purchaser  that  the 
fiat  had  been  made.  It  was  held  that  the  conveyance 
by  the  defendant  to  the  purchaser  was  invalid ;  that 
the  knowledge  that  the  fiat  had  been  entered  was 
equivalent,  in  effect,  to  the  injunction  itself.(l) 

Amendatory  bill  filed  without  leave  not  lis  pendens. 

Seo.  139.  Where  a  biU  was  filed  which  did  not  by 
its  allegations  involve  the  property  in  dispute,  and  an 
answer  had  been  filed  to  it,  and  afterwards  the  com- 
plainant, without  leave  of  court,  filed  an  amendatory 
bill  which  alone  involved  the  property  in  question,  and 
the  defendant  during  the  progress  of  the  suit,  under 
this  state  of  the  pleadings,  sold  the  property  which 
was  sought  to  be  involved  by  the  amendatory  bill  and 
which  consisted  of  slaves.  It  was  held  that  the  amend- 
atory bill  was  improperly  filed  without  leave  of  court, 
and  did  not  create  a  hs  pendens  as  to  the  slaves,  and 
that  the  sale  made  by  the  defendant  would  not  be  va- 
cated as  having  been  made  pendente  lite. (2) 

Lis  pendens  does  not  affect  with  fraud. 

Sec  140.  It  was  said  in  Meade  v.  Lord  Orrery 
that  "a  lis  pendens  is  only  a  general  notice  of  an 
equity  to  all  the  world,  but  cannot  affect  any  particu- 
lar person  with  a  fraud,  unless  there  was  a  special 
notice  of  the  title  in  dispute  then  to  that  person." 

From  this  statement  it  has  grown  into  a  sort  of 

(1)  Boils  v.  Boils  et  al.,  1  Cold.         (2)  Baldwin  v.  Love  et  al.,  2  J.  J. 
281  Marsh.  490. 
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maxim,  found  frequently  in  the  books,  that  a  lis  pen- 
dens does  not  affect  with  fraud. (1) 

What  is  meant  by  this  statement  is  that  the  moral 
turpitude  and  its  consequent  legal  disability  or  the 
disqualification  which  attaches  to  a  person  who  has 
/  committed  actual  fraud,  and  creates  a  disabihty  to 
his  or  her  assertion  of  rights  which  otherwise  would 
attach  to  the  property  or  thing  in  respect  to  which 
the  fraud  was  committed,  does  not  attach  to  any 
person  who  becomes  a  purchaser  pendente  lite,  unless 
there  was  such  special  notice  to  the  purchaser  as  would 
give  the  transaction  the  color  of  actual  fraud. 

That  the  notice  of  lis  pendens  in  itself,  by  virtue 
of  the  proceedings  alone,  would  not  have  the  legal 
effect  of  casting  an  imputation  of  moral  turpitude 
upon  the  pendente  lite  purchaser,  nor  otherwise 
bar  his  rights,  than  by  the  judgment  or  decree  in 
the  pending  case.  That  it  could  not  be  said  of  such 
a  purchaser,  in  opposition  to  his  attempting  to 
assert  any  right  to  the  thing  in  suit  not  barred  by  it, 
that  the  court  would  not  aid  him  because  he  had  been 
a  party  to  a  fraud,  because  he  did  not  come  into  court 
with  clean  hands,  or  for  any  other  like  reason  prohibit 
his  assertion  of  a  right  which  may  attach  at  law  or  in 
equity  to  a  person  who  has  committed  a  fraud,  or  to 
che  property  or  thing  in  respect  to  which  the  fraud 
was  committed.  (2) 

How  lis  pendens  affects  limitations. 

Sec.  141.  Cases  may  sometimes  arise  where,  al- 
though the  contention   relates   solely  to  a  money 

(1)  Meade  v.  Lord  Orrery,  3  Atk.      Eq.  B.  2,  Ob.  6,  3,  note  (n);Idem  B. 
241.  3,  Oh.  3, 1,  note  (b.) 

(2)  1  Story's  Eq.  Jur.  4C6;  2  Fonb. 
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demand,  yefe  the  judgment  or  decree  may,  when  ren- 
dered, operate  upon  some  lien  or  security  upon  prop- 
erty in  such  a  manner  as  to  affect  it. 

Thus,  where  a  moneyed  demand  is  secured  by  mort- 
gage upon  real  estate,  and  a  suit  at  law  is  brought 
upon  the  indebtedness  iir  an  action  in  personam,  and 
pending  the  suit  at  law,  which  of  itself  would  not 
be  a  lis  pendens,  a  statute  of  limitation  would  have 
run  against  the  mortgage  as  well  as  against  the  debt, 
but  for  the  suit  at  law ;  and  after  the  running  of  the 
statute,  judgment  in  personam  shall  be  rendered  in 
the  suit  at  law,  what,  if  any,  effect  will  the  judgment 
and  proceedings  in  the  suit  at  law  have  upon  the  mort- 
gaged property  ? 

In  cases  where  the  defendant  in  the  suit  at  law  is 
the  same  person  as  the  mortgagor,  and  the  mortgaged 
property  is  sold  for  full  value,  after  the  statute  of  lim- 
itation would  have  run  against  the  mortgage,  but  for 
the  suit  at  law  merging  the  mortgage  debt  into  the 
judgment  and  proceedings  in  the  suit  at  law,  could  it 
be  claimed  in  a  subsequent  suit  to  foreclose  the  mort- 
gage that  the  purchaser  pending  the  suit  at  law  was 
bound  by  the  effect  of  the  judgment  upon  the  mort- 
gage, and  that  by  reason  of  the  rendition  of  the  judg- 
ment the  mortgage  debt  had  been  revived — was  not 
limited  and  could  be  foreclosed  as  against  the  pur- 
chaser— thus  giving  effect  to  the  suit  at  law  indirectly 
as  a  constructive  notice  lis  pendens  ? 

It  may  well  be  argued,  in  favor  of  such  a  result, 
that  the  mortgage  is  a  mere  incident  of  the 
debt;  that  the  owner  of  the  debt  is  necessarily 
the  equitable  owner  of  the  mortgage;  that  there- 
fore  the  revival  of  the  debt,  to  which  the  mort- 
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gagor  was  a  party,  would  operate  as  a  revival  of 
the  mortgage  and  prevention  of  the  running  of  the 
statute  of  limitation,  and  that  the  rendition  of  the 
judgment  at  law,  defeating  the  bar  of  the  statute  as  to 
the  debt,  would  also  defeat  the  bar  of  the  mortgage, 
and  that  a  new  limitation  w^uld  commence  to  run  on 
the  mortgage  from  the  date  of  the  judgment  at  law. 
That  it  would  be  the  duty  of  anyone  dealing  with  the 
mortgaged  property  to  ascertain  at  his  peril  the  con- 
dition of  the  obligations  secured  by  the  mortgage ;  and 
thus  to  know  that  a  personal  action  was  pending  on 
them  and  that  a  judgment,  with  its  legal  consequences 
upon  the  mortgage  and  the  property  secured  thereby, 
would  follow. 

Although  this  would  be  a  harsh  application  of 
the  doctrine  of  notice  lis  pendens,  in  connection 
with  notice  of  the  terms  of  tfie  mortgage  under 
the  recording  laws,  it  would  seem  to  be  warranted  by 
the  grounds  upon  which  it  rests.  It  is  clear  in  the 
ordinary  case  of  a  pendente  lite  purchaser  of  the  sub- 
ject of  litigation  that  the  statute  of  limitation  cannot 
be  invoked  as  against  the  successful  litigant,  to  avoid 
the  results  of  the  application  of  the  rule  lis  pendens, 
however  long  a  time  may  elapse  after  the  purchase 
until  the  final  determination  of  the  pending  case. 

It  is  true  the  bringing  of  suit  arrests  the  rimning  of 
the  statute  of  Umitation.  But  if,  at  the  time  the 
statute  is  arrested,  it  has  not  become  a  complete  bar,  it 
cannot  become  so  pending  the  suit,  and  so  during  the 
progress  of  the  suit,  involving  the  title  to  real  estate, 
where  the  doctrine  of  lis  pendens  is  applicable,  the  stat- 
ute of  limitation  will  not  run  in  favor  of  the  purchaser 
so  as  to  defeat  the  operation  of  the  rule  Us  pendens. 
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Lis  pendens  applies  to  femme  coverts. 

Sec.  142.  Where  a  creditor's  bill  was  filed  against 
a  femme  covert  to  subject  her  separate  property  to  the 
payment  of  a  debt,  it  was  held  that  the  doctrine  pen- 
dente lite  nihil  innovetur  applies  to  femme  coverts  as 
well  as  to  other  litigants,  except  as  modified  by  local 
statutes.  (1) 

Proceedings  in  a  State  court   by   leave  of  a   Federal 
Court  in  pending  suit. 

Sec  143.  Where  a  Federal  Court  has  jurisdiction 
of  a  pending  case  before  it  and  leave  is  given  a  party 
to  the  suit  to  institute  proceedings  in  a  State  court, 
for  any  purpose  which  the  Federal  Court  may  deem 
germane  to  the  pending  suit,  the  proceedings  so 
allowed  by  license  of  the  Federal  Court  will  be  a  lis 
pendens  binding  upon  purchasers  of  the  property  in- 
volved in  the  «uit  in  the  Federal  Court. 

So,  where  one  of  the  defendants  in  a  proceeding 
to  foreclose  a  railroad  mortgage  in  a  Circuit  Court 
of  the  United  States,  by  leave  of  the  court,  proceeded 
in  a  State  court  to  establish  a  vendor's  lien  on  the 
road,  a  purchaser  of  the  railroad  property  at  the  fore- 
closure sale  was  held  chargeable  with  notice  of  the 
proceedings  in  both  the  State  and  United  States 
Courts  and  was  bound  by  Us  pendens. (2) 

Filing  of  supplemental    bill   does  not  discontinue  the 
prior  lis  pendens. 

Sec  144.  Filing  of  a  supplemental  bill  does  not 
have  the  effect  to  discontinue  the  antecedent  Us  pen- 
dens of  the  original  bill. 

As  we  have  seen,  if  other  property  is  involved  by 

(1)  Hughes  &  Co.  V.  Hamilton  et         (2)  Loomis  et  al.  v.  Davenport  et 
alA,  19  W.  Va.  695.  aL,  17  Fed.  R  30L 
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the  supplemental  bill,  the  scope  of  the  lis  pendens 
is  enlarged  but  not  destroyed.  The  new  lis  pendens 
caused  by  the  supplemental  bill,  if  additional  prop- 
erty becomes  involved,  will  commence  with  the  filing 
of  the  supplemental  bill,  except  as  to  new  parties,  and 
as  to  them  will  generally  commence  from  the  service 
of  the  subpoena.  (1) 

Lis  pendens  an  excuse  for  a  trustee. 

Sec  145.  Lis  pendens  is  a  good  excuse  for  apparent 
laches  of  a  trustee  or  other  persons  acting  in  a  fidu- 
ciary character.  And  so  it  has  been  held  in  Delaware 
that  where  a  testator  died  in  1812  and  executors  were 
appointed  to  administer  under  the  will  and  shortly 
afterwards  a  biU  in  chancery  was  filed  involving  the 
estate  and,  in  consequence  of  the  pendency  of  this 
suit,  the  accounts  of  the  executors  were  not  determ- 
ined by  the  Orphan *s  Court  until  1841,  the  Hs  pendens 
was  a  sufficient  excuse  for  the  delay  and  apparent 
laches.  (2) 

Where  a  lis  pendens  injunction  not  necessary. 

Sec.  146.  Where  a  bill  in  chancery  is  filed  seeking 
to  affect  real  estate  and  has  become  a  lis  pendens,  an 
injunction  issued  against  the  defendant  to  prevent  his 
disposing  of  or  incumbering  the  lands  is  unnecessary. 

So  soon  as  the  suit  becomes  an  efficient  lis  pendens 
the  defendant  is  unable  to  dispose  of  the  lands.  Should 
he  do  so  his  conveyance  would  be  invalid  when  over- 
reached by  the  decree  which  would  be  rendered  in  the 
case.  Lis  pendens  effectually  prevents  the  alienation 
pending  the  suit.  (3) 

(1)  Stoddart's  Lessee  v.  Myers,      Ch.  117. 

8  Ohio,  203;  Sec.  133,  ante,  (3)  Smith  v.  Malcolm,  iS  Ga.  346; 

(2)  Colwell,  Admr.  v.  Miles,  2  DeL      PoweU  v.  Qoiim  et  al.,  49  Ga  529; 
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Where  defendant  disabled  pendente  lite. 

Sec.  147.  Where,  at  the  time  of  the  filing  of  a  bill 
for  specific  performance  of  a  contract,  a  defendant  has 
power  to  fulfill  his  contract,  but  becomes  unable  to  do 
so  either  wholly  or  in  part  during  the  pendency  of  the 
suit,  the  court  having  had  jurisdiction  of  the  subject 
matter,  and  having  the  power  to  afford  partial  relief 
by  decreeing  a  specific  performance  so  far  as  the  de- 
fendant's ability  extends,  can  give  the  plaintiff  com- 
pensation in  damages  al80.(l) 

Lis  pendens  applies  to  the  proceeding  by  scire  facias  to 
foreclose  mortgage. 

Sec  148.  In  this  country  statutory  provision  is 
made  in  many  of  the  States  for  the  foreclosure  of  mort- 
gages and  for  other  purposes  at  common  law  by  scire 
facias.  This  proceeding  when  brought  for  the  en- 
forcement of  a  hen  is  based  upon  the  record  of  the 
instrument,  the  provisions  of  which  are  sought  to  be 
incorporated  in  judgment  and  enforced.  In  such  cases 
the  hen  is  enforced  in  accordance  with  the  recorded 
instrument. 

The  rule  lis  pendens  is  appUcable  to  this  form  of 
action,  adopted  in  the  foreclosure  of  mortgages,  as 
well  as  to  the  suit  in  equity  for  the  same  purpose. 

So  in  a  case  in  Pennsylvania,  under  the  statute 
of  that  State,  a  mortgage  was  executed  by  one  Haven 
to  Love.  Stevenson  purchased  the  mortgage  and  took 
an  assignment  to  himself.  He  afterwards  obtained  a 
loan  from  Lewis  and  gave  a  mortgage  on  the  same 
land  and  also  agi-eed  to  assign  the  mortgage  in  ques- 

MatthewB  ot  al.  v.  Cody  et  al.,  60  iams,  4  Jones'  Eq.  352. 

Ga.  357;  Snowdon  &  Co.  v.  Craig,  (1)  Wiswall  v.  McGowan,  2  Barb. 

26  Iowa,  156;  Mays  et  aL  v.  Wherry  270;   Eempshall  v.  Stone,  5  Johns. 

etaL,3Cooper,81;  Tabb  v.  Will-  Ch.  19a 
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tion.  This  assignment  was  not  made,  but  Lewis 
brought  a  scire  facias  thereon  claiming  to  be  the  equit- 
able owner  of  the  mortgage. 

Pending  the  suit  Anderson  bought  at  a  sheriflF  sale 
the  undivided  interest  of  one  Kelly,  who  was  co-terre 
tenant  with  Stevenson  when  the  mortgage  was  exe- 
cuted. Anderson  afterwards  intervened  in  the  scire 
facias  case.  It  was  held  that  the  proceeding  by  scire 
facias  was  a  hs  pendens  so  as  to  charge  Anderson  with 
the  notice  of  the  equitable  ownership  of  the  mort- 
gage. (1) 

When  the  court  will  not  aid. 

Sec.  149.  Where  a  deed  is  set  aside  as  fraudulent 
upon  bill  filed  by  creditors  and  a  conveyance  of  the 
estate  has  been  made  pendente  hte>  the  pendente  hte 
purchaser  will  not  be  held  to  account  upon  a  subse- 
quent bill  for  rents  and  profits  from  the  filing  of  the 
first  bill.  The  court  of  chancery  will  go  no  farther 
than  to  remove  the  fraudulent  conveyance  and  will 
leave  the  parties  to  their  remedy  at  law  as  to  rents 
and  profits. 

This  is  upon  the  familiar  principle,  constantly 
enforced  in  chancery,  that  where  parties  to  a 
fraudulent  transaction  ask  the  Chancellor  to  reheve 
them  from  the  consequences  of  their  own  fraudulent 
acts,  such  relief  will  be  denied. 

Nor  will  a  court  of  chancery  aid  one  who  tortiously 
secures  possession  of  property.  A  court  of  chancery 
will  not  allow  the  possession  of  property  involved  in 
suit  to  be  changed,  pending  a  suit,  tortiously  or  col- 
lusively;  and  it  was  held  where  a  party  applied  to 
the  Chancellor  to  protect  him  in  possession  by  an  in- 

(1)  Anderson  v.  Love,  16  Reporter,  763. 
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junction  that  although  he  was  rightfully  entitled  to 
the  possession  the  court  would  not  sustain  him  in  tor- 
tiously,  by  his  own  act,  securing  it. 

In  such  cases  the  court  will  not  interfere  to  prevent 
the  opposing  party  who  has  been  put  out  tortiously 
from  recovering  if  he  can  at  law  the  possession  of 
which  he  has  been  forcibly  deprived.  (1) 

Interest  on  balance  pending  injunction  suit. 

Sec  150.  Where  a  party  is  prevented  by  the  pend- 
ency of  an  injunction  suit  from  establishing  his  right 
at  law,  it  is  the  duty  of  the  court  to  see  that  no  injury 
arises  to  him  in  consequence  of  the  court's  interfer- 
ence and  the  pendency  of  the  suit  preventing  him 
from  asserting  his  rights  at  law.  This  principle  was 
early  decided  by  Lord  Eldon,  and  afterwards  by  Lord 
Chancellor  Manners. (2) 

The  doctrine  of  tacking. 

Sec.  151.  Where  there  were  three  mortgages  on  the 
same  premises  and  pending  a  bill  brought  by  the  first 
mortgagee  to  foreclose  the  first  mortgage^  making  the 
second  and  third  mortgagees  parties,  the  third  mort- 
gagee bought  the  first  mortgage.    It  was  held  by  the 


(1)  Higgins  et  aL  v.  The  York 
Bldg.  Co.,  2  Atk.  107;  Grafton  v. 
Griffin,  1  Bubs.  &  Myl.  336;  Park- 
hoiBt  V,  Alexander,  1  Johns.  Gh. 
398;  St  Andrew's  Church  v.  Thomp- 
kins,  7  Johns.  Oh.  14;  1  Story's  Eq. 
Jut.,  Ch.  70,  Sees.  412,  420;  Chase 
V.  McDonald,  7  Harr.  &  Johns. 
160;  Burnett  v.  Deniston,  5  Johns. 
Ch.  35. 

In  the  above  case  of  Hig^s  et 
al.  V,  The  York  Bdg.  Go.  it  was 
further  held  that  a  mortgagor  was 
entitled  to  the  rents  and  profits  for 


the  years  he  was  in  possession 
of  the  mortg^aged  premises,  even 
though  they  were  received  by  him 
pending  the  suit  to  foreolose  the 
mortgage. 

(2)  G'Donel  v.  Browne,  1  Ball.  & 
Beat  262;  Pulteney  v.  Warren,  6 
Ves.  73;  Morgan  v.  Morgan  et  ai.,2 
Dick.  643.  In  the  case  of  O'Donel 
V.  Browne,  antCy  interest  was  al- 
lowed upon  the  balance  found  upon 
an  accounting  before  the  master 
from  the  time  it  was  found  pending 
suit 
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High  Court  of  Chancery  of  England,  and  in  accord 
with  the  EngUsh  rule,  that  the  third  mortgagee  would 
thereby  obtain  a  priority  and  should  be  paid  his  whole 
money  before  the  second  mortgagee.  This  was  called 
the  doctrine  of  tacking.  (1)  But  the  English  doctrine 
of  tacking  mortgages  is  generally  exploded  in  this 
country.  (2) 

When  biU  against  pendente  lite  holder  demurrable. 

Sec.  152.  Where  one  takes  a  conveyance  of  the 
subject  matter  of  litigation  pending  the  suit,  and  after 
the  suit  is  prosecuted  to  final  judgment  or  decree,  the 
complainant  files  a  fresh  bill  against  the  pendente  Ute 
purchaser,  a  demurrer  to  the  bill  will  be  sustained. 
This  manifestly  should  be  so,  on  the  principle  that  the 
pendente  lite  purchaser  takes  subject  to  the  final  de- 
termination of  the  pending  suit  and  is  bound,  although 
not  made  a  party,  whether  he  had  or  had  not  actual 
knowledge  of  the  pendency  of  the  suit  at  the  time  of 
purchase,  or  whether  he  paid  a  valuable  consideration 
or  not. 

And  so  where  a  complainant  had  obtained  a  decree 
establishing  title  in  himself,  and  pending  the  suit 
the  defendant  had  conveyed  to  another,  and  after 
the  commissioner  appointed  by  the  court  had  con- 
veyed to  the  complainant,  he  filed  a  fresh  bill  against 
defendant's  grantee  to  remove  the  pendente  lite  con- 
veyance to  him  as  a  cloud,  it  was  held  that  the 
bill  would  not  lie,  the  title  having  passed  by  the  com- 

(1)  Robinson  v,  Davison  et  als.,1  son,  6  Munf.  550;  James  v,  Morey, 
Bro.  Ch.  6a  2  Cow.  246 ;  Loring  v,  C5ooke,  3  Pick. 

(2)  Grant  v.  U.  S.  Bank,  1  Oaine's  50;  Coombs  v.  Jordan,  3  Bland.  284; 
Cas.  in  Eq.  112;  Bridgen  v.  Car-  Frost  v,  Beekman,  1  Johns.  Ch. 
hartt,  Hopk.  234;  Hughes  r.  Worley,  298. 

1  Bibb.  200;  Colquhoun  v.  Atkin- 
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missioner's  deed,  and  that  complainant  had  a  com- 
plete remedy  at  law.(l) 

Lis  pendens  on  cross  petition. 

Sec.  153.  Where  a  defendant  in  a  suit  involving  real 
estate  having  filed  his  answer  filed  a  cross  petition, 
alleging  that  he  was  the  owner  of  an  equitable  interest 
in  certain  lands  and  that  the  legal  title  was  in  the  wife 
of  the  plaintiff,  and  thereupon  the  court  ordered  that 
she  be  made  a  party  to  the  suit,  whereupon  she  answered 
the  cross  petition. 

It  was  held  that  under  this  state  of  the  pleadings, 
there  was  a  lis  pendens  as  to  the  lands  described  in 
the  cross  petition. (2) 

Defective  lis  pendens  validated. 

Sec  154.  Where  property  was  about  to  be  sold 
upon  a  judgment  and  execution  issued  thereon  which 
were  subject  to  attack  for  irregularities,  and  the  de- 
fendant in  execution  filed  a  bill  to  enjoin  the  sale,  and 
the  complainant  in  his  pleadings  asked  the  court  to 
grant  affirmative  relief  and  validate  the  levy  made  by 
the  sheriff,  and  the  court  so  adjudicated  in  favor  of  the 
judgment  creditor,  dismissing  the  defendant's  bill  for 
injimction,  it  was  held  that  the  cross-claim  of  the 
judgment  creditor  to  have  his  levy  validated  was  a  lis 
pendens  which  made  valid  the  levy,  and  a  sale  there- 
under and  thereafter  passed  the  title  of  the  defendant 
in  execution  and  those  holding  under  him  to  the 
purchasers  at  execution  sale. 

Where  another  creditor  of  the  common  debtor  pro- 
cured a  judgment  against  said  debtor  subsequent  to 
the  one  which  was  so  vahdated,  and  proceeded  to  sell 

(1)   Majors  v.   CJowell,  51   CaL         (2)  Brundogo  v.  Briggs,  25  Ohio 
479.  St.  652. 


220 


LAW  OF  LIS  PENDENS- 


on  such  junior  judgment  the  purchaser  became  a  pen- 
dente lite  purchaser,  and  was  bound  by  the  adjudica- 
tion in  the  pending  injunction  case.(l) 

Lis  pendens  of  bill  to  partition. 

Sec.  155.  The  lis  pendens  of  proceedings  to  parti- 
tion land  whether  they  occur  in  chancery  or  in  pursu- 
ance of  statutes  at  common  law,  do  not  interfere  with 
the  owners  of  undivided  interests,  although  parties  to 
the  suit  in  dealing  with  the  property.  Whatever  con- 
veyances occur  pending  such  a  proceeding  will,  like 
all  other  cases  of  pendente  Ute  conveyances,  be  con- 
trolled by  the  decree  or  judgment  in  the  partition  case 
when  it  comes  to  be  entered.  Such  conveyances  if 
made  wUl  be  given  effect  by  the  court  upon  the  inter- 
est in  severalty  finally  apportioned  to  the  party  con- 
veying or  receiving  conveyances,  and  the  remaining 
interest  apportioned  to  the  adverse  party  in  severalty 
will  be  discharged  by  the  decree  or  judgment  from  the 
effect  of  such  conveyances. 

The  same  is  true  with  respect  to  incumbrances  made 
pendente  Ute.  They  will  be  given  effect  by  the  court 
upon  the  interest  in  severalty  which  shall  be  awarded 
to  the  mortgagor  or  his  assigns,  and  the  other  interest 
in  severalty  will  be  discharged  therefrom.  (2) 


(1)  Allen  V.  Halliday,  28  Fed.  R 
26i;  Stoddard's  Lessee  v.  Myers,  8 
Ohio,  203;  Turner  et  aL  v.  Babb  et 
al.,  60  Mo.  342;  Wade  on  Notice, 
See.  377;  Tilton  v.  Cofield,  93  U.  a 
16a 

(2)  In  the  case  of  Speller  v.  Spel- 
ler, 3  Swanst  557,  an  injunction 
was  allowed,  but  Lord  Eldon  said 
on  granting  it:  **  I  wish  it  to  be  un- 


derstood as  my  opinion  that  in 
general,  on  a  bill  for  specific  per- 
formance of  an  agreement  to  sell, 
the  plaintiff  is  not  entitled  to  re- 
strain the  owner  from  dealing  with 
his  property;  a  different  doctrine 
would  operate  to  control  the  rights 
of  ownership."  Echlifl  v,  Baldwin, 
16  Ves.  267;  Curtis  v.  Marquis  of 
Buckingham,  3  Yes.  &  Bea.  16a 
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Lis  pendens  of  an  appeal. 

Sec.  156.  When  aa  appeal  has  been  effected  fronx  a 
judgment  rendered  in  a  probate  court,  before  a  jus- 
tice's court  or  other  trial  court  to  an  Appellate  Court, 
the  lis  pendens  of  the  suit  is  continued  and  held  in 
force.  If  the  trial  in  the  Appellate  Court  shall  be  de 
novo,  the  jurisdiction  of  the  Appellate  Court  or  the 
scope  of  the  lis  pendens  in  that  court  will  be  the  same 
as  it  was  in  the  trial  court — that  is,  it  will  have  juris- 
diction to  determine  all  issues  which  were  triable  in 
the  court  below. (1) 

In  cases  of  dismissal. 

Sec.  157.  It  is  said  that  even  where  a  bill  in  chan- 
cery is  dismissed  without  prejudice  and  re-instated,  it 
is  a  debatable  question,  upon  which  respectable  author- 
ity may  be  found  on  both  sides,  whether  a  purchaser 
of  the  subject  matter  in  litigation,  after  the  dismissal 
but  before  the  case  is  re-instated,  would  take  pendente 
lite.(2) 

If  the  dismissal  were  with  leave  to  r^-instate 
within  a  time  limited,  and  the  case  were  re-instated 
within  the  time,  it  would  seem  that  there  should  be  a 
lis  pendens ;  but  if  the  order  of  dismissal  were  silent 


(1)  Washbnme  v.  Van  Steenwick, 
82  Minn.  337. 

(2)  Harrington  et  aL  v,  McGol- 
lum,  73  III.  48a 

In  Harrington  eial.  v.  McCoUum, 
ante,  73  HI.  483,  the  text  of  Free- 
mnn  on  Judgments^  Seo.  203,  is  ap- 
proved and  it  is  said  that,  ^*  If  a  snit 
were  prosecuted  with  effect,  as,  if 
at  law  it  wore  discontinued,  or  the 
bill  suffered  a  non-suit;  or  if  in 
chancery  the  suit  were  dismissed, 
for  want  of  proBcoution,  or  for  any 


other  cause,  not  on  the  merits;  or 
if  at  law  or  in  chancery  no  suit 
abated;  although  in  all  such  cases 
a  new  action  could  be  brought,  it 
could  not  affect  a  purchaser  during 
the  pendency  of  the  first  suit." 
Still  less,  it  is  said,  could  a  pur- 
chaser, after  dismissal  and  before 
revival  of  the  suit  in  such  cases,  be 
affected.  Price  v.  White,  1  Bailey's 
Eq.  234;  Blake  v.  Heyward,  1  Bai- 
ley's Eq.  208;  Turner  v.  Crebill,  1 
Ohio,  174. 
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as  to  the  right  to  re-instate,  the  better  opinion  would 
seem  to  be  that  there  would  be  no  lis  pendens.  This 
should  certainly  be  so  after  the  term  had  passed  or 
the  period  had  elapsed  within  which  the  court  would 
have  power  or  the  party  a  right  to  have  the  cause  re- 
instated, and  especially  if  the  rights  of  third  parties 
had  intervened. 

When  note  not  set  ofF  in  pending  case. 

Sec.  158.  Where,  at  the  time  a  plaintiff  brought  a 
suit,  the  defendant  held  a  note  against  him,  upon 
which  he  had  commenced  a  suit  against  plaintiff  prior 
to  the  date  of  the  plaintiff's  writ,  and  before  the  trial 
term  of  the  plaintiff's  case  defendant  had  recovered  a 
judgment  upon  his  note  in  his  own  suit,  the  question 
arose  whether  the  note  which  the  defendant  had  held 
could  be  set  off  in  the  plaintiff's  suit. 

It  was  held  that  it  could  not,  because  the  note  had 
become  merged  in  the  judgment,  and  the  defendant's 
claim  in  that  form  was  not  a  proper  subject  of  offset.  (1) 

Bill  against  administrator. 

Sec.  159.  Where  a  bill  was  filed  against  the  admin- 
istrator of  an  estate,  in  the  course  of  administration, 
by  a  creditor  of' the  estate,  it  was  held  that  the  suit 
was  lis  pendens  and  notice  to  all  the  world  of  the  prior 
right  of  the  claimant,  a  creditor  of  the  estate,  and  that 
a  purchase  from  the  heirs,  pending  the  suit,  of  prop- 
erty which  would  be  affected  by  tlie  result  of  the  suit 
against  the  administrator,  would  be  charged  with  the 
prior  lien  of  the  complaining  creditor,  and  bound  by 
the  decree  or  judgment  against  the  administrator.  (2) 

(1)  Andrews   v.   VarreU,  46   N.         (2)  Dunn,  eta  v.  Jones,  Coke  R 
H.  17.  (1 N.  J.)  13a 


APPLICATION  OP  THE  RULE  LIS  PENDENS.  223 

But  the  pendency  of  a  suit  in  a  foreign  county 
from  that  in  which  an  executor  resides  and  where  the 
testator  died  and  his  estate  was  being  administered, 
and  to  which  suit  the  executor  was  not  a  party,  is  not 
a  hs  pendens  as  against  such  executor,  nor  is  it 
presumptive  notice  of  a  claim  against  the  estate  in- 
volved in  such  suit,  so  as  to  render  the  executor  Hable 
personally. 

When  decision  of  Appellate  Court  final. 

Sec  160*  And  so  it  is  held  that  where  a  case  is 
appealed  to  the  Supreme  Court  of  a  State,  and  that 
court  has  remanded  the  case  with  instructions  to  the 
inferior  court,  that  such  determination  of  the  Supreme 
Court  is  a  final  adjudication  of  the  rights  of  the  parties, 
from  which  an  appeal  will  he  to  some  court  which  h^s 
appellate  jurisdiction. 

As,  where  a  federal  question  was  involved  in  a  case 
which  was  decided  by  the  Supreme  Court  of  a  State, 
entitling  the  party  to  appeal  to  the  Supreme  Court  of 
the  United  States,  and  the  Supreme  Court  of  the  State 
remanded  the  case  with  directions  to  the  inferior  court, 
it  was  held  that  the  order  and  adjudication  of  the  Su- 
preme Court  of  the  State  was  a  final  order  in  the  case, 
from  which  the  parties  could  sustain  their  appeal  to  the 
Supreme  Court  of  the  United  States.(l)  That  being  so, 
it  follows  that  parties  acquiring  an  interest  in  the  sub- 
ject matter  of  litigation  after  such  litigation  has  been 
determined  by  the  Supreme  Court  of  a  State,  and  the 
case  is  remanded  with  instructions,  but  before  a  final 
decree  is  entered  by  the  inferior  court,  will  take  pen- 
dente lite  and  be  concluded  by  the  decision  of  the 
Supreme  Court.    If  this  were  not  so  there  could  be 

(1)  Oomre.,  etc.  v.  Lncas,  9  Legal  News,  91. 
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no  end  to  litigation,  and  the  determinations  and  deci- 
sions of  courts  of  last  resort  could  be  successfully 
thwarted. 

Cost  in  pendente  lite  purchase. 

Seo.  161.  The  vendee  of  a  defendant  in  a  foreclosure 
case  takes  the  property  subject  to  all  the  costs  which 
may  be  made  in  the  case,  including  those  occasioned 
by  an  appeal  prosecuted  by  the  defendant  subsequently 
to  his  conveyance. 

It  would  seem  the  same  rule  should  apply,  to  any 
other  character  of  case  where  at  the  time  of  convey- 
ance or  transfer  the  lis  pendens  binds  the  property.  (1) 

Assumption  clause  in  conveyance. 

Seo.  162.  Where  there  was  a  clause  in  a  convey- 
ance assuming  the  indebtedness  secured  by  a  mort- 
gage upon  the  real  estate,  and  there  had  been  a 
verbal  understanding  before  the  commencement  of  a 
suit  to  foreclose  the  mortgage  that  the  assumption 
clause  contained  in  the  deed  should  be  released,  but 
the  agreement  was  not  reduced  to  writing  and  filed 
until  the  foreclosure  suit  had  become  a  Us  pendens,  it 
was  held  that  the  release  having  been  made  in  pursu- 
ance of  an  ante  litem  agreement  was  valid,  although 
reduced  to  writing  pendente  hte.(2) 

Where  recovery  of  judgment  and  return  of  execution 
waived. 

Sec.  163.  In  the  case  of  Carr  v.  Fearington  et  al.  (3) 
it  appeared  that  a  State  Convention  of  the  Siate  of 
North  Carohna  had  passed  "An  ordinance  to  change 
the  jurisdiction  of  the  courts  and  rules  of  pleadings 

(1)  McPberson  v.  Hausel,  2Beas.      ^t45. 

Ch.  299.  '  (3)  Carr  v.  Fearington  et  al.,  63 

(2)  O'NeiU  V.  Clark,  6  Stewart,     N.  C.  66L 
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therein,"  which  provided  for  retardation  in  the  process 
of  the  oollection  of  debts  in  the  common  law  courts, 
and  by  Sec.  18  of  that  ordinance,  that  any  "creditor 
attempted  to  be  defrauded  "  might "  without  obtaining 
judgment  at  law  file  his  bill  in  equity,"  and  empower- 
ing the  courts  to  direct  proper  issues  to  be  made  up 
and  tried,  and  to  make  such  orders  and  decrees  as  to 
right  and  justice  might  appertain. 

Prior  to  this  Ordinance  it  was  the  settled  law  of  the 
State  that  before  a  creditor  could  file  his  bill  in  chan- 
cery, either  to  subject  equitable  assets  to  his  debt  or 
to  avoid  fraudulent  conveyances  made  by  the  debtor, 
he  must  have  established  his  debt  at  law  and  that  the 
creditor  must  show  by  the  pleadings  and  proof  that 
the  debtor  had  no  property  liable  to  execution,  in  ad- 
dition to  showing  that  he  had  obtained  judgment 
and  taken  out  an  execution  thereon  and  had  it  re- 
turned nulla  bona. 

The  Supreme  Court  of  North  Carolina  held  that  the . 
effect  of  the  ordinance  was  to  waive  the  necessity  of 
procuring  a  judgment  and  issuing  and  causing  to  be 
returned  nulla  bona  an  execution  thereon  as  prehmi- 
nary  to  the  right  to  file  a  creditor's  bill.  They  held 
that  such  a  bUl,  filed  under  the  ordinance  upon  a  claim 
not  reduced  to  judgment,  was  a  hen  upon  the  assets 
of  the  defendant  debtor.  (1) 

Other  general  applications  of  lis  pendens. 

Seo.  164.  The  examples  of  general  applications  of 
the  rule  lis  pendens  noticed  in  this  chapter  by  no 
means  embrace  them  all. 

(1)  Eountree  v.  McKay,  6  Jones'  Ir.  Eq.  220;  Wheeler  v.  Tayldr,  6 
Eq.  87;  Tabb  v.  Williams,  4  Jones'  Ir.  Eq.  226;  Carr  v,  Fearingtoh  et 
Eq.  362;  Eirkpatrick  v.  Means,  6      aL,  63  N.  G.  661. 
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In  subsequent  chapters,  in  the  application  of  the  rule 
to  classes,  all  cases  will  be  considered  with  respect  to 
their  respective  classes. 

But  aside  from  these,  the  consideration  of  its  ap- 
plication generally  to  individual  cases  might  be  ex- 
tended to  much  greater  length. 

A  striking  illustration  of  this  remark  is  the  applica- 
tion of  the  rule  Us  pendens  to  proceedings  by  garnish- 
ment. 

Scope  of  lis  pendens  in  garnishment. 

Sec.  165.  Garnishment  is  generally  considered  a 
proceeding  at  law  and,  as  a  rule,  the  scope  of  its  lis 
pendens  extends  to  and  embraces  only  legal  rights  and 
interests.  It  reaches  legal  assets  of  defendants  in  the 
hands  of  third  persons  or  intercepts  legal  credits  owing 
to  debtors  of  plaintiffs  invoking  its  aid.(l) 

But  property  held  by  one  as  a  custodian  of  the  law, 
or  as  a  disburser  of  public  moneys,  or  in  other  oflScial 
capacity,  is  not  bound  by  the  lis  pendens  of  this  pro- 
ceeding. (2) 

Property  actually  in  the  hands  of  a  pledgee  or  mort- 
gagee is  not  bound  by  it,  as  such  person  would  be  the 
trustee  of  the  pledgor  or  mortgagor. (3) 


(1)  Thomas  v.  Hopper,  5  Ala.  442; 
Price  V.  Mastereon,  35  Ala.  483; 
Lackland  t\  Garesche,  56  Mo.  267. 

(2)  Prindle  v.  Shutz,  2  Miles,  330; 
Oorb}Ti  V.  Ballman,  4  W.  &  S.  342; 
Buckley  v.  Echort,  3  Penn.  St.  368; 
Clark  V.  Boggs,  6  Ala.  809;  Thorn 
?\  Woodruff,  5  Ark.  55;  Fowler  v. 
McClelland,  6  Ark.  188;  Stillman  v. 
Isbam,  11  Qonn.  124;  McMeekin  v. 
State,  9  Ark.  553;  Wincbell  v.  Allen, 
1  Conn.  385;  Wardr.  Hartford  Co., 
12  Conn.  404;  Lyons  t;.  Houston^  2 


Harring,  349;  BoUo  v.  Andes  Ins. 
Co.,  7  C.  L.  N.  63. 

(3)  Drake  on  Attachments,  Sees. 
538-540;  Hudson  v.  Hunt,  5  N.  H. 
538;  Patterson  v,  Harland,  12  Ark. 
158;  Budlam  v.  Tucker,  1  Pick.  389; 
Central  Park  v.  Prentice,  18  Pick. 
396;  Whitney  v.  Dean,  5  N.  H.  249; 
Howard  v.  Carl,  6  Me.  353;  Cal- 
lender  v.  Farbish,  46  Mo.  226;  Ker- 
gin  t\  Dawson,  1  Gilnu  86;  Rhodes 
V.  Magomigal,  2  Penn.  St  39. 
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Bat  the  lis  pendens  of  this  process  may  be  and  is 
enlarged  by  statutes  in  some  of  the  States. (1) 

In  order  to  extend  the  lis  pendens  of  this  process  to 
property  in  the  hands  of  a  mortgagee  or  pledgee,  there 
mast  be  a  tender  or  offer  of  payment  of  the  mortgage 
debt.  (2) 

Constractive  possession  of  the  property  will  not  au- 
thorize the  execution  of  the  process. (3) 

The  lis  pendens  will  not  bind  where  there  is  in  pos- 
session of  the  garnishee  property  without  his  knowl- 
edge or  consent.  (4) 

A  chose  in  action  is  not  subject  to  it  except  the  pro- 
ceeding be  against  the  payor.  It  can  not  be  enforced 
against  a  person  holding  such  property  merely  for  col- 
lection, or  as  collateral  security,  or  for  safe  keep- 
ing.(5) 

It  cannot  be  invoked  against  equitable  debts,  nor 
unless  the  debts  can  be  enforced  in  an  action  at  law 
by  the  defendant  against  the  garnishee. (6) 


(1)  Aldrich  r.  Woodcock,  10  N. 
H.  99;  Boardman  v.  Gushing,  12 
N.  H.  105;  Chapman  v.  Gale,  82 
N.  H.  421;  Hughes  t;.  Corey,  20 
Iowa,  899;  Garty  v,  Fuestermaker, 
U  Ohio  St.  457;  Blake  v.  Hatch,  25 
Vt  555;  Treadwoll  v.  Davis,  34  OaL 
601. 

(2)  Cotton  V.  Marsh,  8  Wis.  221; 
Friflbee  v.  Langworthy,  11  Wis. 
375;  Cotton  v.  Watkins,  G  Wis.  629; 
Selleck  v.  Phelps,  11  Wis.  38a 

(3)  Andrews  t?.  Ludlow,  5  Pick. 
28;  Willard  v.  Sheafe,  4  Mass.  235; 
Grant  v.  Shaw,  16  Mass.  314;  Bur- 
rell  V.  LetsoD,  1  Stob.  239;  Drake 
on  Attachment,  Sees.  482, 484. 

(4)  StanielB  v.  Baymond,4  CarL 


814;  Bingham  v,  Laaping,  26  Penn. 
St.  340. 

(5)  Grosvenor  v.  F.  &  M.  Bank, 
13  Conn.  104;  Hall  v.  Page,  4  Ga. 
428;  Clark  v.  Yiles,  32  Me.  32; 
Bundlet  v.  Jordan,  3  Me.  47;  Skow- 
hegan  Bank  v.  Farrar,  46  Me.  293; 
Bhignel  v.  McConnell,  25  Penn.  St 
362;  Deacon  v.  Oliver,  14  How.  (U. 
S.)  610;  Morse  v.  Pillow,  3  Humph. 
448;  Fitch  v.  Waite,  5  Conn.  117; 
Fuller  V.  Jewett,  37  Vt  473;  Lane 
V.  Felt,  7  Gray,  491;  Scofield  v. 
White,  29  Vt  330;  Ames  v.  Jack- 
son, 35  Vt  173;  Smith  v,  Wiley,  41 
Vt  19;  EUison  v,  Tuttle,  26  Tex. 
283;  Tirrell  v.  Canada,  25  Tex.  455. 

(6)  Harrell  v.  Whitman,  19  Ala. 
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The  process  cannot  be  enforced  upon  debts  which 
become  due  upon  a  contingency  and  which  may  there- 
fore never  become  absolutely  due.(l) 

It  is  now  generally  held  that,  although  a  debt  is  not 
due  at  the  service  of  the  writ,  yet  that  if  it  is  abso- 
lutely payable  at  a  future  date  it  may  be  reached  by 
garnishment.  (2) 

But  the  garnishee  will  not  be  compelled  to  make 
payment  until  it  is  fully  matured  in  accordance  with 
the  terms  of  his  contract.  In  such  case  the  entry  of 
the  judgment  wiU  be  delayed,  or  if  not  delayed,  the 
execution  wiU  be  stayed  until  the  debt  is  due.(3) 

The  pendency  of  a  suit  for  the  collection  of  a  debt 
will  not  place  it  beyond  the  reach  of  garnishment. (4) 


135;  Boby  V.  Labtizan,  21  Ala.  60; 
Godden  v.  Pierson,  42  Ala.  870; 
Grain  v.  Aldrich,  38CaL  520;  Hoyt 
V.  Swift,  13  Vt  129;  May  v.  Baker, 
15  nL  89;  Lowry  v.  Wright,  15  IlL 
95;  Patten  v.  Smith,  7  Ind.  438; 
GiUis  V.  McKay,  4  Dev.  172. 

(1)  Haven  v.  Wentworth,  2  N. 
H.  93;  Barke  v.  Whitcomb,  13  Vt 
421;  Tucker  v.  Clisby,  12  Pick.  22; 
Boberts  v,  Drinkhard,  3  Met  (Ky.) 
309;  Wentworth  v.  Whittemore,  1 
Mass.  471;  Taber  v.  Nye,  12  Pick. 
105;  Bussell  v.  Clingan,  83  Miss. 
535;  Harris  v.  Aiken,  3  Pick.  1; 
Sayward  v.  Drew,  6  Me.  263;  Froth- 
ingham  v,  Haley,  3  Mass.  68;  Ket- 
tle V.  Harvey,  21  Vt  801;  Bishop  v. 
Xonng,  17  Wis.  46;  Bates  v.  N.  O. 
J.  &  G.  N.  R  R  Co.,  4  Abb.  Pr.  72; 
B.  &  O.  R  R  Co.  V.  Gallahue,  14 
Gratt  562;  Davis  v.  Ham,  3  Mass. 
33;  Wood  v.  Partridge,  11  Mass. 
488;  Clement  v.  Clement,  19  N.  H. 
460;  Shearer  v.  Handy,  22  Pick.  417. 


(2)  Branch  Bank  v.  Poe,  1  Ala 
896;  Oottrell  v.  Vamum,  5  Ala.  229 
Folweiler  v,  Hughes,  17  Penn.  440 
Donnegan  v.  Byers,  17  Ark.  492 
Glantan    v.   Griggs,  5   Ga.  424 
Place  V.  Jones,    8    Morph.    256 
Stewart  v.  West,  1  H  &  J.  586 
Parsell  v,  Pappenheimer,  11  Ind 
827;  Sheriff  v.  Bookner,  1  Litt  127 
Sayward  v.  Drew,  6  Ma  263;  Wil- 
lard  t;.  Sheaf e,  4  Mass.  235;  Walker 
V.   Gibbs,   2    DalL  211;    Pay  t?. 
Smith,  25  Vt  610;  Olapp  v.  Han- 
cock Bank,  1  Allen,  394;  Nichols  v. 
Scofield,  2  R  1. 123. 

(3)  Wilson  V.  Albright,  2  G. 
Greene,  125;  Anderson  v,  Wanzer, 
5  How.  (Miss.)  587;  Gridley  v. 
Harraden,  14  Mass.  496. 

(4)  Crabb  v.  Jones,  2  Miles,  130; 
Smith  V.  Barker,  10  Ma  458;  Swee- 
ney V,  Allen,  1  Penn.  St  380;  Jones 
V.  N.  J.  R  R  Co.,  1;  Grant's  Case, 
457;  Foster  v.  Jones,  15  Mass,  185; 
Locke  17.  Tippets,  7  Mass.  149;  Hitt 
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But  when  the  suit  has  arriyed  at  such  a  stage  that 
it  is  too  late  to  interpose  the  garnishment  of  the 
deht,  as  a  defense  in  the  suit^  the  right  to  garnishee 
will  be  denied.  (1) 

V.  Lacy,  3  Ala.  104;  Huff  v.  Mills,  Ca&ey  v.  Moore,  18  Pick.   492; 

7  Yerg,  42;  Leiber  v.  St  Louis,  86  Holt  t;.  Eirby,  89  Me.  164;  Strout 

Ma  382.  V.  Olement,  22  Me.  292;   Gaila  v. 

(1)  Erenson  v.  Healey,  2  Mass.  Elgood,  2  Dow.  &  R 193;  Coppell 

82;  Howell  v.  Freeman,  3  Mas&  121;  v.  Smith,  2  D.  &  £.  312, 
Kidd  V.  Sbeplierd,  4  Mass.  238;  Mo- 


CHAPTEE  IX. 


DOCTBINE   OF  LIS  PENDENS  IN  ITS  APPIiIOATION  TO 

PURCHASEBS. 

Preliminary  statement. 

Formerly  a  purchase  pendente  lite  chami>erty. 

Parchaserof  legal  title  pendente  lita 

OonveyancoB  pendente  lite  are  now  voidable  merely. 

Sale  on  trust  deed  pendente  lite. 

A  purchaser  pendente  lite  of  trust  property. 

Pendency  of  suit  involving  consideration  of  note,  not  notice. 

Decree  dismissing  bill  where  pendente  lite  purchaser. 

Bights  of  tenants  taking  lease  pendente  lite. 

Lease  pendente  lite  from  executor  under  power  in  a  wilL 

Collusive  assignee  pendente  lit^ 

When  assignee  in  possession,  not  bound. 

When  assignee  in  possession,  bound. 

Condemnation  proceedings  not  lis  pendens. 

Ante  litem  contract  of  purchase  and  payment  before  suit, 

Purchase  upon  execution  pendente  lite. 

Purchaser,  from  trustee  or  agent  bound  to  know  the  facts. 

Equitable  rights  of  pendente  lite  purchaser  protected. 

Conditional  assignment  pendente  lite. 

Purchaser  estopped  by  recitals. 

The  lis  pendens  of  a  bill  filed  for  the  surrender  of  a  mortgage. 

Bona  fide  purchasers — relation. 

Incumbrances  pendente  lite. 

Pendente  lite  judgments. 

Pendente  lite  purchasers  at  shenfTs  sale. 

Purchaser  under  a  decree  a  pendente  lite  purchaser. 

When  proceedings  are  in  rem. 

When  sale  under  a  trust  deed  made  pendente  lite. 

Assignment  of  goods  or  ohattels  made  pendente  lite. 

Preliminary  statement. 

Sec.  166.  Having  treated  in  the  preceding  chapter 
the  subject  of  the  appUoation  of  the  rule  lis  pendens 
generally  in  cases  where  that  doctrine  has  been  ap- 
plied in  the  courts,  we  will  next  proceed  to  consider 
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cases  where  the  doctrine  is  applied  in  respect  to  pur- 
chases at  sales  occurring  under  circumstances  involv- 
ing the  rule. 

These,  it  will  be  perceived,  may  vary  with  each  case. 
Purchases  may  be  made  from  the  parties  to  suits  or 
their  grantees,  under  trust  deeds  executed  pendente 
hte,  or  prior  to  the  initiation  of  lis  pendens,  under 
judgments  and  decrees  of  courts,  and  in  various,  other 
ways. 
Formerly  a  purchase  pendente  lite  champerty. 

Sec.  167.  In  1300,  in  the  reign  of  Edward  I,  an  En- 
glish statute(l)  was  enacted  providing,  among  other 
things,  that  no  other  officer  or  other  person  for  and  in 
consideration  of  a  part  of  the  thing  involved  in  suit, 
should  take  upon  him  the  business  "that  is  in  suit;" 
that  no  litigant  upon  any  such  agreement  should 
give  up  his  right  in  the  thing  in  litigation  to  another, 
and  declaring  a  forfeiture  of  the  lands  and  goods  of 
the  litigant  equal  in  value  to  the  interest  so  given  up 
as  a  penalty  for  so  doing,  and  also  declaring  such  in- 
terference with  the  subject  of  litigation  champerty  and 
maintenance.    Under  this  statute  the  English  courts 


(1)  The  Btatate  referred  to,  2S 
Edw.  I,  Chap.  11,  is  as  follows: 
''And  farther,  beeaase  the  king 
hath  heretofore  ordered  by  statute 
that  none  of  his  ministers  shaU  take 
DO  plea  of  maintenance  by  which 
statute  other  officers  were  not 
boimden  before  this  time;  (2)  the 
king  will,  that  no  officer  nor  any 
other  (for  to  have  part  of  the  thing 
in  plea)  shaU  not  take  upon  him 
the  business  that  is  in  suit;  (3)  not 
none  upon  any  such  covenant  shall 
give  up  his  right  to  another;  (4) 
and  if  any  do,  and  he  be  attainted 


thereof,  the  taker  shall  forfeit  unto 
the  king  so  much  of  his  lands  and 
goods  as  doth  amount  to  the  yalue 
of  the  part  that  he  hath  purchased 
for  such  maintenance.  (5)  And  for 
this  attainder,  whosoever  will,  shall 
be  received  to  sue  for  the  king  be- 
fore the  justices  before  whom  the 
plea  hangeth  and  the  judgment 
shall  be  given  by  them.  (6)  But  it 
may  not  be  understood  hereby  that 
any  person  shall  be  prohibit  to  have 
counsel  of  pleaders,  or  of  learned 
men  in  the  law  for  his  fee,  or  of  hi3 
parents  and  next  friends." 
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held(l)  that  conveyances  by  litigants  of  the  subject 
matter  of  suit  made  lis  pendens  are  void.  This 
Enghsh  statute  was  substantially  re-enacted  in  the 
State  of  New  York.  The  New  York  statute(2)  in  addi- 
tion explicitly  declared,  "  that  every  such  conveyance 
and  agreement  should  be  void. '  *  In  the  case  of  Jackson 
ex  dem.  v.  Ketchum  et  al.,(3)  in  which  Chancellor  Kent 
and  Ambrose  Spencer  were  of  the  Judges  deciding  it, 
this  question  came  before  the  court  under  the  New 
York  statute  for  decision,  and  the  court  in  a  per  curiam 
opinion  held  that  the  sale  of  the  subject  matter  of 
that  suit  for  a  consideration  was  a  violation  of  the 
statute  and  mala  fides>  foUpwing  the  decisions  under 
the  English  statute. 

It  is  beheved  that  no  such  penal  or  prohibitory 
statute  is  now  in  force  in  any  of  the  States,  and  the 
law  now  unquestionably  is  that  such  conveyances  and 
agreements  are  voidable  merely.  In  the  case  of  Camp 
V,  Forrest  et  al.,(4)  the  Supreme  Court  of  Alabama, 
after  referring  to  the  Baghsh  and  New  York  statutes, 
say :  "  We  find  many  cases  in  which  the  effect  of  lis 
pendens  to  impart  notice  of  the  matter  in  controversy 
is  considered,  but  in  none  that  has  come  under  our 
consideration  has  the  pendency  of  a  suit  for  land  been 
held  to  take  from  the  defendant  in  possession  the  right 
to  sell  it  in  the  absence  of  a  statutory  prohibition.'* 

It  may  now  be  laid  down  as  the  uniform  rule  that  a 
conveyance  of  real  estate  involved  in  htigation  is  not 
void,  but  that  the  grantee  takes  the  title  of  his  grantor 

(1)  Mowse  et  aL  r.  Weaver  et  aL,  (3)  Jackson  ex  dem.  v.  Eetohum 
Moore,  655.  et  al.,  8  Johns.  48a 

(2)  Laws  of  N.  T.,  voL  1,  p.  343;  2  (4)  Camp  v.  Forrest  et  aL,  13 
R.  S.  691,  S.  56.  Ala.  120. 
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subject  to  the  pending  litigation,  but  without  the 
right  necessarily  to  become  a  party.  He  succeeds  to 
the  interests  of  his  grantor  and  is  entitled  to  the  fruits 
of  the  pending  Utigation  and  is  bound  by  its  determina- 
tion adversely  to  him.(l) 

Purchaser  of  legal  title  pendente  lite. 

Sec  168.  In  Krebaum  v.  Cordell  et  al.  the  bill 
was  filed  by  Delia  B.  Cordell  and  her  husband  against 
George  W.  Cordell,  alleging  that  certain  lands  were 
purchased  with  the  money  of  the  wife  and  title  taken 
without  her  knowledge  in  the  name  of  her  husband, 
that  she  had  paid  all  taxes  on  the  land,  and  that  the 
husband  without  her  knowledge  had  conveyed  to  the 
defendant  without  consideration  and  prayed  a  convey- 
ance to  the  wife. 

A  supplemental  bill  was  afterwards  filed  alleging 
conveyance  pendente  lite  to  Krebaum.  The  court 
held  that  appellant  took  pendente  hte  and  must  con- 
vey to  Delia  B.  Cordell,  the  wife. (2) 

Conveyances  pendente  lite  are  now  voidable  merely. 

Sec  169.    The  title  acquired  by  a  pendente  lite 

\ 

(1)  In  Metcalfe  v.  Pnlverloft,  2  institnted;   and  the  rights,  how- 

Ves,  k  Beam.  205,  it  is  said;  "The  ever  they  may  be  varied  by  death, 

true  interpretation  of  the  rule  is  bankruptcy,  etc.,  cannot  be  affected 

that  the  conveyance  does  not  vary  by  the  voluntary  act    of    either 

the  rights  of  the  parties  in  that  party.*' 

suit;  that  it  gives  no  better  right,  (2)  Krebaum  v.  CordeU  et  al.,  63 

having  no  effect  with  reference  to  111.  24.    In  Jaffrey  v.  Brown,  aniet 

any  beneficial  result   against   the  it  was   held   that   the    purchaser 

plaintiff  in  that  suit."    *    ♦    *    *  of  an  antecedently  acquired  equity 

''The  purchaser  is  in  the  same  sit-  may  perfect  his  title  or  claim  by 

nation  in  which  the  vendor  stood,  buying  in  legal  title  from  those  not 

upon  this  plain  principle  that  the  connected  with  the  suit  as  parties, 

suit  is  to  be  decided  according  to  privies   or   otherwise.     See,  also, 

the  state  of  the  case  when  it  was  Parks  v.  Jackson,  11  Wend.  442; 
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purchaser  is  only  avoided  by  the  judgment  rendered 
or  decree  entered  in  the  pending  case.  As  between 
the  parties  to  the  sale  the  title  is  valid.  It  is  merely 
voidable,  not  void.(l)  Its  validity  is  entirely  depend- 
ent upon  the  result  or  outcome  of  the  pending  Utiga- 
tion.  If  the  seller  shall  succeed  in  the  suit  and  the 
lis  pendens  is  ended  by  a  decision  in  his  favor  and  is 
not  revived  by  appeal,  or  is  ended  by  final  determina- 
tion on  appeal,  the  purchaser's  title  becomes  vaKd. 
If  the  title  of  the  seller  is  divested  by  the  adjudication 
of  the  court  in  the  pending  case  the  purchaser  takes 
nothing. 

Thus  in  the  case  of  Cromwell  v.  Clay  the  princi- 
pal question  was,  whether  the  deed  of  a  purchaser 
pendente  lite  was  absolutely  void  or  merely  voidable? 
Cromwell  had  instituted  an  action  of  detinue,  founded 
on  a  bill  of  sale  which  Crear  executed  to  .him  for  a 
slave,  at  a  time  when  Piper  and  Waugh  had  separate 
suits  in  chancery  pending  against  Crear,  for  the  pur- 
pose of  subjecting  the  slave  to  the  payment  of  his 
debt.  Clay,  as  deputy  sheriff,  took  the  slave  into  his 
possession  in  virtue  of  an  order  from  the  Chancellor. 

The  court  held  that  "  the  bill  of  sale  from  Crear  to 
Cromwell  was  not  absolutely  void."    That  "as  the 


Gibler  v.  Trimble,  14  Ohio,  323;  Irv- 
iug  V,  Smith,  17  Ohio,  226;  Clark- 
son  et  al.  V.  Morgan's  Dev.,  6  B. 
Mon.  441;  Fogarty  v.  Sparks,  22 
Cal.  142. 

(1)  Norton  v.  Birge,  35  Conn.  250; 
Merrick  et  al.  v.  Hutt.,  15  Ark.  344; 
Bayer  v.  Gockerill,  3  Kan.  282;  Lee 
V.  S:ilinaes,15  Tex.  495;  Meux  v.  An- 
thony, 6  Eng.  411;  Shotwell  v.  Law- 
ton,  30  Misa  27;  Lytle  v.  State,  17 
Ark.  609;  Walden  v.  Bodley's  Heirs, 


9  How.  34;  Copenhagan  v,  Hoffa- 
ker,  6  B.  Mon.  13;  Jackson  v.  War- 
ren, 32  m.  331;  Loomis  v.  Riley,  24 
HI.  307;  Liloe's  Lessee  v.  Harvey, 
11  Md.  519;  Sharp  v.  Lnmley,  34 
GaL  611;  Barrelli  et  al.  v,  Delassos 
et  al.,  16  La.  An.  280;  Galderwood  v. 
Tevis,  23  Gal.  335;  Horn  v.  Jones, 
28  GaL  194;  Montgomery  v.  Byers 
et  al.,  21  Gal.  107;  Boolden  v.  Lana- 
han,  29  Md.  200;  Hurlbutt  v.  Balee- 
nop,  27  GaL  5a 
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chancery  suits  had  not  heen  decided  "  (when  the  case 
at  law  was  decided)  "it  could  not  be  affirmed  that 
the  complainants  would  certainly  obtain  decrees  sub- 
jecting the  slave  to  the  payment  of  their  demands." 
That  if  the  bill  should  be  dismissed  the  title  would  be 
unquestionably  good.  That  the  title  to  the  slave 
would  not  lose  its  efficiency  until  final  decree  in  favor 
of  the  complainants  in  the  chancery  case.  That  in 
the  meanwhile  the  title  to  the  slave  would  vest  in 
Cromwell.  That  if  a  decree  should  be  rendered  in 
the  chancery  cases,  subjecting  the  title  of  the  slave 
to  the  payment  of  Crear's  debts,  the  decrees,  to  the 
extent  of  the  debts,  would  avoid  the  bill  of  sale,  but 
that  it  would  be  good  as  to  the  equity  above  the 
amount  decreed  in  the  chancery  cases.  (1) 

Sale  on  trust  deed  pendente  lite. 

Sec.  170.  Where  the  validity  of  a  trust  deed  is  not 
drawn  in  question  by  a  bill  in  chancery,  but  the  scope 
of  the  bill  simply  involves  the  question  as  to  the 
amount  due  under  the  trust  need,  the  trustees  may 
proceed  to  sell  under  the  trust  deed  pending  the  chan- 
cery suit,  but  the  purchaser  at  the  sale  will  take  sub- 
ject to  the  determination  of  the  court  in  the  pending 
case.  If  the  court  shall  hold  that  the  entire  amount 
claimed  under  the  trust  deed,  or  an  amount  equal  to 
the  amount  bid  at  the  sale,  perhaps,  is  due,  the  pur- 
chaser's title  will  be  valid  notwithstanding  the  suit; 
but  if,  on  the  contrary,  the  court  shall  decide  in  the 
chancery  case  that  there  is  nothing  due,  he  would 
take  nothing  by  the  purchase. (2) 

But  where  a  biU  was  filed  to  redeem  from  a  mort- 

(1)  Cromwell  v*   Olay,  1  Dana,         (2)  Jenkins  v.  International  Bk. 
579.  et  al.,  Ill  DL  4G0. 
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gage  which  contained  a  power  of  sale  and,  pending  the 
suit,  a  sale  was  made  under  the  mortgage  in  pursuance 
of  the  power,  the  trustee  being  a  party  to  the  bill  to 
redeem,  and  the  land  was  purchased  by  strangers  to 
the  suit,  it  was  held  that  they  were  purchasers  pen- 
dente hte  and  chargeable  with  notice  of  the  rights  of 
the  complainant. (1) 

A  purchaser  pendente  lite  of  trust  property. 

Sec.  171.  But  where  a  suit  in  chancery  was  pend- 
ing, involving  property  alleged  by  the  pleadings  to  be 
held  by  a  defendant  in  trust,  and  a  sale  upon  a  judgment 
against  the  party  so  holding  in  trust  was  made  without 
any  actual  notice  to  the  purchaser  of  the  trust  prop- 
erty, it  was  held  that  the  purchaser  would  take  the 
property  as  trustee  and  subject  to  the  rights  of  the 
cestui  que  trust,  and  that  the  pendency  of  the  bill 
alleging  the  capacity  in  which  the  property  was  held 
would  be  notice  to  such  purchaser.  (2) 

It  is  said  that  a  person  so  purchasing  at  judicial  sale 
acquires  no  better  title  than  the  defendant  in  execution 
had,  and  in  the  case  referred  to  it  was  held  that  the  fa- 
miliar doctrine  that  one  who  purchases  from  a  trustee 
with  notice  of  the  trust,  either  actual  or  constructive, 
should  be  charged  with  the  same  trust  in  respect  to 
the  property  as  the  trustee  from  whom  he  purchases, 
would  apply;  and  that,  too,  even  though  the  purchaser 
pays  a  valuable  consideration. 

Pendency   of  suit  involving   consideration  of  note,  not 
notice. 

Sec»  172.  Where  a  note  was  given  for  purchase 
money  of  real  estate,  and  a  bill  was  afterwards  filed  al- 

(1)  BobertB  et  aL  v.  Fleming  et         (2)  Pindell  et  aL  v,  Trevor  et  aL, 
al,  53  lU.  204  80  Ark.  250. 
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leging  that  no  consideration  was  paid  for  the  note,  in 
that  the  title  to  the  real  estate  had  failed,  and  the 
note  was  transferred  during  the  pendency  of  such  hill, 
it  was  held  in  Vermont  that  the  pendency  of  the  chan- 
cery suit  was  not  constructive  notice  to  the  party  to 
whom  the  note  was  transferred  of  any  defect  or  fail- 
ure in  its  consideration,  although  the  purchaser  knew 
at  the  time  he  received  the  note  that  it  was  originally 
given  for  the  real  estate  involved  in  the  suit,  hut  had 
no  actual  knowledge  of  the  pendency  of  the  bill.(l) 
This  case  may  be  classed  with  others  which  hold 
that  negotiable  paper  is  not  subject  to  notice  lis  pen- 
dens on  the  ground  that,  although  the  rule  lis  pendens 
is  based  upon  grounds  of  pubKc  poUcy,  yet  that  its  en- 
forcement in  such  cases  ^ould  involve  a  greater  injury 
to  the  public  than  the  benefits  which  would  result 
therefrom,  and  hence  that  stronger  reasons  grounded 
in  public  policy  exist  in  favor  of  exempting  commer- 
cial paper  from  the  operation  of  the  rule,  than  of 
enforcing  the  rule. 

Decree  dismissing  bill  where  pendente  lite*  purchaser. 

Seo.  173.  In  a  case  where  a  bill  had  been  filed  call- 
ing for  a  sworn  answer,  and  after  the  filing  of  the 
answer  the  suit  was  dismissed,  but  pending  the  suit 
the  defendant  had  conveyed  the  property,  and  the 
same  complainant  had  brought  a  new  bill,  it  was  held 
that  the  decree  of  dismissal  of  the  former  bill  was  a 
conclusive  bar  to  the  second  bill,  and  that  the  grantee 
of  the  property  pendente  lite  was  protected  by  that 
decree  in  his  ownership  of  the  property. 

Had  the  decree  of  dismissal  contained  the  express 

(1)  Sawyer  v.  Phaley,  83  Vt  69. 
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provision  that  it  was  made  without  prejudice,  or  with 
leave  to  commence  another  suit,  the  effect  of  the 
decree  would  have  been  otherwise. 

Rights  of  tenants  taking  leade  pendente  lite. 

Sec.  174.  Where  a  tenant  takes  a  lease  to  property 
from  a  party  to  a  pending  suit,  he  is  bound  by  the  de- 
termination of  the  suit  and  cannot,  as  to  the  property, 
enforce  the  rights  apparently  secured  to  him  by  the 
terms  of  his  lease.  And  so  it  was  held  in  Massachusetts, 
where  a  mortgagor  had  leased  the  mortgaged  property 
pending  a  suit  to  foreclose  the  mortgage,  and  had  de- 
livered possession  of  a  portion  of  the  property  to  the 
tenant,  who  retained  the  actual  possession  thereof 
under  a  claim  of  right  by  virtue  of  some  provisions  of 
the  mortgage,  after  formal  possession  had  been  deliv- 
ered to  the  mortgagee  upon  the  execution  issued 
upon  the  judgment  recovered  in  his  suit,  that  the 
tenant  could  not  recover  damages  for  buildings  or  im- 
provements made  by  him  on  the  premises,  although 
he  had  reason  to  believe  his  title  to  be  good. 

It  is  said  that  the  means  of  knowledge  were  open  to 
the  tenant ;  that  it  was  his  duty  to  have  examined  the 
records  of  the  courts ;  that  he  was  bound  to  know  the 
allegations  of  the  pending  bill  as  well  as  of  the  registry 
of  deeds  involving  the  property;  that  therefore  the 
tenant  in  such  case  must  be  treated  as  in  possession 
by  an  act  of  disseizin,  and  although  in  that  lease  the 
improvements  were  very  valuable,  they  were  held' to 
belong  to  tlie  owner  of  the  soil.(l) 

Lease  pendente  lite  from  executor  under  power   in  a 
will. 

Sec.  175.    But,  although  it  is  the  general  rule  that 

(1)  Haven  et  aL  v.  Adams  et  aL,  8  Allen,  363;  Tatea  v,  Simth,"ll  Brad.  649. 
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a  lease  taken  from  a  party  to  a  suit,  pending  the  suit, 
is  subject  to  the  decree  which  may  be  entered  in  the 
case,  yet  when  the  lessor  is  an  executor,  and  the  lease 
is  made  in  good  faith  in  pursuance  of  a  power  given  in 
the  will  itself,  it  will  be  vaUd  although  made  pendente 
lite. 

And  so,  when  a  creditor  came  in  by  motion  under  a 
decree  directing  a  sale  of  lands  devised  for  the  pay- 
ment of  debts,  to  set  aside  a  lease  obtained  pendente 
lite  from  a  devisee  under  the  will,  with  a  leasing 
power,  the  motion  was  denied. (1) 

Collusive  assignee  pendente  lite* 

Sec.  176.  But  where  a  decree  of  foreclosure  was 
entered  in  October,  1858,  a  sale  made  by  the  master  in 
December  following,  a  master's  deed  executed  in  Sep- 
tember, 1860,  to  the  purchaser,  and  thereafter  in  No- 
vember following  the  defendant  to  the  foreclosure 
suit  surrendered  possession  to  a  stranger  to  the  suit,  it 
was  held,  in  Illinois,  that  the  purchaser  took  pendente 
hte,  that  he  was  to  all  intents  and  purposes  a  party  to 
the  decree  and  that  the  same  proceedings  might  be 
had  against  him  that  could  have  been  had  against  the 
defendant,  his  grantor. 

And  it  was  so  held  in  Kentucky,  where,  pending 
a  suit  in  chancery  involving  real  estate,  a  person 
wrongfully  obtained  possession  from  a  party  to  the 
suit,  that  the  Chancellor  had  power  and  it  became 
his  duty  to  restore  possession  to  the  rightful  party, 
and  that  a  stranger  who  thus  intermeddles  with  the 
possession,  pending  the  litigation,  becomes  subject  to 

(1)  Moore  v.  MacNamara,  2  Ball,      guishcd  that  case  from  Gaskill  v. 
&  Beat.  186.    In  the  above  case      Durdin,  2  Ball.  &  Beat  167. 
Lord  Chancellor  Manners  distin- 
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the  lis  pendens  of  the  suit  by  reason  of  his  intru- 
sion. (1) 

When  assignee  in  possession,  not  bound. 

Sec.  177.  Whether  or  not  an  assignee  of  real  prop- 
erty involved  in  litigation  is  or  is  not  bound  by  the 
determination  of  the  case  depends  generally  upon  the 
fact  whether  the  assignment  was  made  before  or  after 
the  commencement  of  the  suit.  The  rule  is  general 
that  the  judgment  or  decree  determines  the  rights 
of  and  is  binding  upon  the  parties  and  their  privies 
only. 

In  all  cases  therefore  where  the  interest  was  ac- 
quired before  the  suit  and  the  person  interested  was 
not  brought  in  as  a  parfy,  the  litigation  would  not 
bind  such  interest;  and  so,  where  the  tenant  is 
in  possession  of  a  distinct  portion  of  the  property  at 
the  time  suit  is  brought  involving  the  property  and  is 
not  made  a  party,  he  would  not  be  bound  by  the  judg- 
ment or  decree  and  could  not  be  dispossessed  by 
process  issued  thereon.  (2) 

When  assignee  in  possession,  bound. 

Seo.  178.  But  in  all  cases  where  a  defendant  to  a 
suit  shall,  pending  Utigation,  transfer  his  possession 
pendente  lite  to  a  third  party,  in  whatsoever  form  the 
transfer  may  be  made,  and  such  party  goes  into  posses- 
sion, the  determination  of  the  suit  wiU  be  conclusive 
and  binding  upon  the  tenant  or  assignee,  and  process 
may  issue  upon  the  judgment  or  decree  against  the 
tenant,  although  he  has  not  been  made  a  party  thereto, 
and  he  may  be  evicted  thereon. 

If  the  law  were  otherwise  it  would  lie  in  the  power 

(1)  Jaokson V.Warren, 32 111. 843;         (2)  Howard  et  al.  v.  Kennedy's 
Turner  v.  Thomas  etc.,  13  Bosh.  526.      Ex.,  4  Ala.  69a 
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of  a  defendant  to  perpetually  protract  litigation  by 
transferring  his  interest  to  a  third  party  and  yielding 
possession  so  as  to  compel  a  new  action  against  suc- 
cessive defendants  or  assignees. 

Condemnation  proceedings  not  lis  pendens. 

Sec  179.  In  those  States  whose  constitutions  pro- 
vide, in  effect,  that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation,  proceedings 
for  the  condemnation  of  land  for  the  use  of  the  public 
or  pubhc  corporations  are  not  notice  lis  pendens  of 
such  condemnation  proceedings,  and  so  where,  pending 
condemnation  proceedings,  the  owner  conveys  to  a 
third  party,  notice  to  the  grantor  will  not  be  held  to 
be  constructive  notice  to  the  grantee  of  the  property. 
In  such  case  the  proceedings  will  not  bind  the  pur- 
chaser. 

Ante  litem  contract  of  purchase  and  payment  before  suit. 

Sec  180.  An  agreement  had  been  made  for  the 
purchase  of  land  upon  which  a  payment  of  $1,000 
had  been  made,  when  a  bill  was  filed  involving  the 
land  and  service  had  upon  the  holder  of  the  legal  title. 
The  balance  of  the  purchase  money  amounting  to 
$1,000  did  not  become  due  until  after  lis  pendens  com- 
menced. It  was  held  that,  although  it  was  not  such  a 
bona  fide  purchase  without  notice  as  would  protect 
the  purchaser  and  avoid  the  hs  pendens,  the  payment 
of  the  first  installment  was  bona  fide  and  should  be 
refunded. 

In  such  cases  a  court  of  equity  will  look  to  the 
effect  of  a  decree  and  give  it  such  shape  as  will  do 
equity  and  prevent  injustice. (1) 

(1)  Fesder's  Appeal,  75  Pa.  St  502. 

16 
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Purchase  upon  execution  pendente  lite. 

Sec.  181.  After  a  biU  is  filed  to  set  aside  alleged 
fraudulent  conveyances  of  real  estate  and  has  become 
a  lis  pendens,  a  sale  upon  execution  issued  upon  a 
judgment  recovered  after  the  bill  became  a  lis  pen- 
dens, will  be  subject  to  the  pending  suit  and  will  be 
overreached  by  the  purchase  under  the  decree. 

In  such  case  the  Chancellor  w^ill  compel  the  pendente 
lite  purchaser  to  surrender  the  possession  on  a  peti- 
tion in  the  chancery  case.(l) 


(1)  Scott  V,  Coleman,  6  T.  B.  Mon. 
73.  The  court  in  this  case  say: 
"  Aocordinpr  to  the  ancient  chancery 
practice  such  a  purchaser,  though 
not  a  party  to  the  suit,  would  upon 
petition  he  oomijelled  to  surrender 
the  possession.  If,  after  the  merits 
of  a  contest  are  fully  settled,  and 
after  the  land  which  was  the  main 
matter  of  dispute  is  sold  under  the 
decree  of  the  court,  the  purchaser 
should  have  to  resort  to  his  action 
at  law  to  obtain  the  possession* 
either  from  the  defendant  or  one 
who  grained  possession  while  the 
suit  was  pending,  it  must  be  con- 
cluded that  the  powers  of  courts  of 
quity  must  be  inadequate  to  apply 
•  he  remedy  necessary  to  enforce 
their  decrees.  Such  is  not,  however* 
the  case.  Chancellor  Kent,  of  New 
York,  with  a  perspicuity  character^ 
istic  of  his  opinions,  has  laid  down 
the  rule  upon  this  subject,  and  has 
proved  from  reason  and  by  refer- 
ence to  many  adjudged  cases,  that 
by  petition  the  purchaser  of  prop- 
erty under  a  decree  will  be  put  into 
possession  of  his  purchase.  The 
oourseof  proceeding  as  stated  by 


him  seems  anciently  to  have  been 
first,  to  obtain  an  order  or  decree 
on  the  defendant  to  deliver  posses- 
sion, which  order  was  served  on  the 
defendant  accompanied  with  a  de- 
mand of  the  possession;  and  there 
was  sometimes  a  formal  writ  of  ex- 
ecution of  the  orders  to  deliver  pos- 
*  session.  An  attachment  then  issued 
for  disobeying  this  order,  but  that 
attachment,  it  seems,  was  only  mat- 
ter of  form  and  was  not  to  be 
served.  The  next  act  was  an  order 
for  an  injunction  against  the  ten- 
ant to  deliver  possession,  which 
issued,  of  course,  on  affidavit  of  the 
previous  steps,  and  then  on  affida- 
vit of  the  service  of  injunction  and 
refusal,  a  writ  of  assistance  to  the 
sheriff  or  marshal  to  put  the  party 
into  possession  issued,  of  course,  on 
motion  without  notice."  Kershaw 
17.  Thompson  et  al.,  4  John&  Ch. 
609;  Dove  t\  Dove,  2  Dickens,  617; 
Newland  Pr.  I,  98;  Stribley  r.  Haw- 
kie,3  Atk.275;  Hugenim  v.  Basly, 
15  Vesey,  180;  Penn  t\  Lord  Balti- 
more, 1  Yea  444;  Boberclean  t?- 
Bous,  1  Atk.  543;  Jackson  v.  War- 
ren, 32  HL  34a 
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Purchaser  from  trustee  or  agent  bound  to  know  the  facts. 

Sec.  182.  And  so  under  a  defense  of  bona  fide  pur- 
chase without  notice,  if  it  should  turn  out  that  the 
purchaser  had  notice  of  a  trust  existing  when  the  pur- 
chase was  made,  the  general  rule  is  that  the  purchaser 
becomes  himself  the  trustee,  notwithstanding  any  con- 
sideration paid.  (1) 

And  though  he  may  not  perhaps  be  bound  in  most 
cases,  if  the  sale  is  fair,  to  look  to  the  apphcation  of 
the  money,  yet  if  the  trust  be  suspended  by  process 
of  the  court  and  a  sale  be  made  in  contempt  of  that 
process,  the  purchaser  with  notice  ought  not  to  be 
allowed  to  defeat  it.  If  he  knowingly  purchase  of  one 
acting  as  an  agent  or  trustee  for  others,  he  is  bound  to 
look  into  the  validity  and  continuance  of  the  author- 
ity and  to  call  for  an  explanation  of  the  nature  and 
existing  circumstances  of  the  trust. (2) 

A  plea  of  bona  fide  purchase  which  states  that  the  pur- 
chaser paid  a  good  and  valuable  consideration,  to- wit: 
a  certain  sum  of  money  then  advanced  and  paid  with- 
out notice,  etc.,  is  not  good. (3)  The  consideration 
ought  to  be  set  forth  in  amount  in  traversable  form,  so 
that  the  plaintiff  can  traverse  it  if  he  choose,  or  the  court 
can  see  that  it  is  adequately  valuable  if  not  traversed. 
There  must  be  a  denial  of  notice  and  of  every  circum- 
stance from  which  it  may  be  inferred. (4) 

Equitable  rights  of  pendente  lite  purchaser  protected. 

Sec.  183.    We  have  also  seen  that  conveyances  pen- 

(1)  Sannders  v.  DeHew,  2  Vem.      porter,  708. 

271.  (4)  Bodimin   v,    Vandebendy,  1 

(2)  Murray  v.  Ballon,  1  Johii&  Ch-  Vera.  179;  Anonymous,  2  Vent  361 ; 
574.  Jones  v.  Thomas,  3  P.  Wm.  244,  n; 

(3)  Story's  Eq.  PL  Sec.  805;  Se-  Lawrence  v.  Blatohford,  2  Vem. 
combe'  Adm.  v.  Campbell^  9  Be-  '45& 
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dente  lite  are  not  prohibited  and  held  void,  but  that 
the  interest  of  the  grantor  passes  subject  to  the  final 
determination  of  the  pending  cause.  ,  The  administra- 
tion of  principles  of  equity  requkes  therefore,  in  such 
cases,  that  whatever  rights  the  grantor  had  should  be 
decreed  in  favor  of  his  grantee. 

And  so  where  a  deed  had  been  made  by  a  father  to 
his  children,  supported  by  a  valuable  consideration  as 
to  half  the  land,  but  voluntary  as  to  the  other  half, 
upon  a  bill  filed  by  creditors  to  reach  the  property  the 
children  were  held  seized  of  the  legal  title  to  one-half 
the  land  as  trustees  of  their  father's  creditors,  and 
were  confirmed  in  their  right  to  the  other  half.(l) 

Conditional  assignment  pendente  lite. 

Sec.  184.  Where  a  bill  was  filed  against  an  assignee 
of  a  mortgage  holding  by  a  conditional  assignment  to 
have  it  delivered  up  and  cancelled  on  the  ground  that 
it  was  paid,  and  alleging  that  the  complainant  had  re- 
covered in  ejectment  against  the  assignee  upon  the 
ground  of  its  payment,  it  appearing  that  the  assignment 
was  conditioned  to  reassign  to  the  assignor  and  that 
pending  the  suit  the  assignee  had  reassigned  to  him  in 
pursuance  of  the  conditions  of  the  original  assignment, 
and  the  assignor  also  having  been  made  a  party,  it  was 
held  that  the  doctrine  of  notice  of  lis  pendens  did  not  ap- 
ply ;  that  it  appUes  only  where  a  third  person  attempts 
to  intrude  into  a  controversy  by  acquiring  an  interest 
in  the  matter  in  htigation,  pending  the  suit,  but  that 
in  the  given  case  the  assignor's  interest  existed  before 
the  suit  was  commenced  and  he  might  have  been  made 
an  original  party.  (2) 

(1)  Sec.  167,  ante.  Atk.  892;  CaburcMlI  v.  Grove,  1  Oh. 

(2)  Newland  on  Cort.  507;  Wore-      Cas.  35;  Hopkins  v,  MoLoren,  4 
ley  V.  The  Earl  of  Scarborough,  3     Cow.  67a 
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Purchaser  estopped  by  recitals. 

Sec.  185.  A  purchaser  is  estopped  by  the  recitals 
which  appear  in  the  deeds  through  which  he  claims 
title. 

If  these  recitals  show  a  purchase  pendente  lite  the 
purchaser  must  abide  by  the  decision  of  the  case  of 
his  grantor.  (1) 

The  lis  pendens  of  a  bill   filed   for   the   surrender  of  a 
mortgage. 

Sec.  186.  Where  a  bill  was  filed  to  compel  the 
specific  performance  of  an  agreement  to  surrender  a 
mortgage  in  the  county  where  the  land  lies,  after 
service  of  process,  the  suit  becomes  a  Us  pendens,  and 
an  assignee  of  the  mortgage  after  the  court  has  thus 
acquired  jurisdiction  is  bound  by^  the  decree  which 
may  be  entered  in  the  case. (2) 

Bona  fide  purchasers — relation. 

Sec  187.  In  a  case  where  judgments  were  obtained 
against  a  person  who  was  the  apparent  owner  of  the  land, 
and  it  was  apparently  subject  to  the  lien  of  the  judg- 
ments, and  after  the  lien  of  the  judgments  had  at- 
tached, a  bill  was  filed  against  the  defendant  in  the 
judgments  attacking  the  title  of  the  judgment  debtor, 
it  was  held  that  a  purchaser  of  the  property  at  sher- 
iff's sale,  upon  executions  issued  on  the  judgments, 
was  a  bona  fide  purchaser  for  value  and  without  notice, 
and  that  a  title  so  acquired  would  relate  back  to  the 
time  when  the  hen  of  the  judgments  attached. 

It  may  well  be  doubted  whether  the  scope  of  the  decis- 
ion in  that  case  ought  not  to  be  restricted  to  the  facts 
of  that  particular  case  and  not  adopted  as  a  general  rule. 

(1)  Talbott's  Exrs.  v.  Bell's  Heirs,         (2)  Sumner  et  al.  v,  Waugh  et  al., 
5  B.  Mob,  323.  56  111.  532. 
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The  report  of  the  case  does  not  show  for  what  amount 
the  sale  was  made,  whether  for  an  amount  not  in  ex- 
cess of  the  judgment  hens  or  for  a  greater  sum.  The 
bill  being  a  pending  suit  in  a  court  of  record  at  the 
time  of  the  purchase,  the  purchaser  was  bound  to 
know  that  record.  If  therefore,  with  the  knowledge 
that  the  complainant  claimed  to  be  the  owner  of  the 
land,  the  purchaser  should  bid  and  purchase  at  a  price 
in  excess  of  the  hens  of  the  judgments,  it  would  seem 
that  it  could  hardly  be  said  that  the  purchase  was 
bona  fide  and  without  notice. (1) 

Incumbrances  pendente  lite. 

Sec.  188.  The  same  reasons  which  led  to  the  adop- 
tion of  the  rule  Hs  pendens  as  applicable  to  pendente 
lite  purchasers  apply  with  equal  force  to  the  apphca- 
tion  of  the  rule  to  pendente  Ute  incumbrancers,  and 
all  such  incumbrances  are  bound  by  the  decree  or 
judgment  in  the  pending  case. 

Nor  is  it  necessary  that  the  parties  to  such  pen- 
dente lite  incumbrances  should  be  made  parties  to 
the  pending  suit,  for  they  can  claim  no  rights  under 
such  incumbrance,  except  what  belong  to  the  person 
under  whom  they  assert  title,  since  they  purchase 
with  constructive  notice. 

If  it  were  necessary  to  bring  in  all  such  parties, 
there  would  be  no  end  to  suits ;  for  defendants  would 
have  the  power,  by  the  repeated  execution  of  such 
incumbrances,  to  prolong  the  litigation  ad  infin- 
itum. (2) 

(1)  Scarlett  et  aL  v,  Graham  et  al.,  now  reached  the  question  whether 
*2S  HL  321.  this  decree  was  equally  binding,  or 

(2)  InCJooley  r.  Brayton,  16  Iowa,  binding  at  all  on  the  appellant,  he 
19,  Judge  Dillon,  in  delivering  the  not  being  a  party  thereto.  He  pur- 
opinion  ofthe  court,  said:*' We  have  chased  pendente  lite  and  is  con- 
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Pendente  lite  judgments. 

Sec.  189.  The  question  of  the  status  of  judgments 
rendered  pending  suits  to  forolose  mortgages  has 
often  been  the  subject  of  judicial  determination. 
In  England  the  judgment  did  not  become  a  lien 
until  registration  after  it  had  been  rendered, 
and  the  question  often  arose  whether  junior  judg- 
ment creditors  were  necessary  parties  to  foreclosure 
suits. 

The  same  rule  was  applied  in  such  cases  as  in  the  ordi- 
nary case  of  pendente  lite  alienations,  and  hence  it  was 
uniformly  held  that  unless  the  creditor  had  made  his 
judgment  a  lien  prior  to  the  initiation  of  the  foreclos- 
ure suit,  they  were  unnecessary  parties,  because  the 


stmctiYely  boTind.  Ai  the  date  of 
his  purchase,  not  only  had  the 
Wahl  foreclosure  prooeedings  been 
commenced,  but  Smith  Brayton 
(under  whom  appellant  claims)  had 
answered  therein.  Under  these  oir-: 
cumstancee  the  appellant  was  not 
a  oecessary  party  upon  the  general 
principles  of  equity  practice. 

^  Incumbrancers,  who  become 
such  pendente  lite,  are  not  deemed 
necessary  parties,  although  they  are 
bound  by  the  decree;  for  they  claim 
nothing  except  what  belonged  to 
the  person  under  whom  they  assert 
title,  since  they  purchase  with  con- 
structive notice;  and  there  would 
be  no  end  to  suits  if  a  mortgagor 
might,  by  new  incumbrances  cre- 
ated pendente  lite,  require  all  such 
incumbrancers  to  be  made  parties." 
Story's  Eq.  PL  Sec.  194  Grounded 
upon  the  same  reasons,  the  same 
rule  would  apply  to  purchasers  pen- 
dente lite.  In  Youngman  r.  Elmira, 
etc.  Railroad  Company,  65  Penn. 


St  287,  Judge  Sharswood,  deliver- 
ing the  opinion  of  the  court,  said: 
"It  is  perfectly  well  settled  that 
incumbrancers  who  become  such 
pendente  lite  are  not  necessary  par- 
ties to  a  bill  to  foreclose,  although 
they  are  bound  by  the  decree,  for 
they  can  claim  nothing  except  what 
belongs  to  the  person  under  whom 
they  assert  title,  since  they  have 
constructive  notice ;  and  there 
would  be  no  end  of  such  suits,  if  a 
mortgagor  might  by  new  incum- 
brances created  pendente  lite  re- 
quire all  such  incumbrancers  to  be 
made  partiea"  In  Mason  et  al.  v,  Sa- 
loy  et  al.,  12  La.  Ann.  776,  Justice 
Cole,  delivering  the  opinion  of  the 
court,  says:  "As  these  mortgages 
were  executed  on  property  claimed 
by  Mason  ponding  his  suit  to  recover 
the  same,  they  were  without  effect  so 
far  as  he  is  concerned."  Story's  Eq. 
Plead.  194;  1st  Wash,  on  Real  Prop., 
593;  Citizens'  Bank  v.  J.  E.  Armor 
et  aL,  11th  La.  Ann.  46a 
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rights  of  the  judgment  creditors  and  their  assigns 
were  cut  off  by  the  decree  which  should  be  rendered 
in  the  case,  without  their  presence  in  court,  in  the 
same  manner  that  pendente  lite  alienations  were  over- 
reached and  annulled  by  it. 

Thus,  in  the  case  of  Trye  v.  Earl  of  Aldborough,  a 
bill  was  filed  to  foreclose  a  mortgage  in  1833.  Pend- 
ing the  bill  a  judgment  was  recovered  against  the 
defendant  in  the  foreclosure  suit  which  became  a  lien. 
A  decree  of  foreclosure  was  entered  in  1842.  The 
judgment  creditor  made  application  to  the  court  for 
the  appointment  of  a  receiver  to  extend  over  a  portion 
of  the  mortgaged  premises. 

The  Lord  Chancellor  denied  the  motion,  on  the 
ground  that  the  rights  of  the  judgment  creditor  as  to 
the  mortgaged  property  had  accrued  pendente  lite 
and  were  bound  by  the  decree. (1) 


(1)  Trye  v.  Earl  of  Aldborough, 
1  Ir.  Ch.  R  666;  Lynch  v.  Nolan, 
10  Ir.  Ch.  R  57;  Massey  v.  Batwell, 
4  Dru.  &  War.  58;  5  Ir.  Eq.  R  382; 
Leake  v.  Leake,  5  Ir.  Eq.  R  361; 
The  Bishop  of  Winchester  v,  Bea- 
vor,  3  Ves.  314;  L'  Estrange  v,  Rob- 
inson,  1  Hog.  262. 

Johnson  v.  Holdsworth,  1  Sims, 
Oh.  (N.  S.)  106,  is  a  bill  filed  by  a 
judgment  cJ*editor  against  a  mort- 
gagee and  the  purchaser  at  the  fore- 
closure sale  to  redeem  from  the 
mortgrage.  Subsequent  to  the  fore- 
closure various  judgments  had  been 
confessed  against  the  mortgagor, 
and  the  question  was  whether  in 
this  bill  to  foreclose  these  subse- 
quent judgment  creditors  were  nec- 
essary parties.    Under  the  English 


statutes  then  in  force  judgments 
did  not  become  liens  until  they 
were  registered,  as  required  by  stat- 
ute. These  judgments  were  not  reg- 
istered in  time  to  be  made  liens 
before  the  commencement  of  the 
foreclosure  suit,  and  it  was  held  in 
this  case  therefore  that  these  subse- 
quent judgment  creditors  were  not 
necessary  parties  to  the  bill  to  re- 
deem. It  was  argued  by  counsel  in 
that  case  that  judgment  creditors, 
registering  their  judgments  pend- 
ing suit,  were  subject  to  the  rule  lis 
pendens;  but  the  point  was  not 
passed  upon  by  the  court,  because 
the  position  was  sufficient  that  these 
judgment  creditors  had  no  hens 
prior  to  the  commencement  of  the 
foreclosure. 
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Pendente  lite  purchasers  at  sheriff's  sale. 

Sec.  190.  The  question  has  often  arisen  in  cases 
where  judgments  at  law  have  been  rendered,  pending 
htigation  against  parties,  to  such  litigation,  in  whom 
the  title  to  the  property  involved  in  suit  was  vested, 
whether  purchasers  at  sheriff's  sale,  upon  executions 
issued  upon  such  judgments,  were  voluntary  pendente 
lite  purchasers  and  bound  by  notice  lis  pendens,  or 
acquired  title  by  operation  of  law  in  such  manner 
that  the  purchase  would  be  held  intact  and  not  so 
bound — as  in  the  case  of  an  investment  of  title  by 
assignment  in  bankruptcy  or  insolvency. 

The  courts  are  uniform  in  holding  that  all  such 
purchasers  are  voluntary  pendente  lite  purchasers,  and 
are  bound  by  the  determination  of  the  pending  suit 
precisely  as  if  they  had  taken  by  voluntary  conveyance 
from  the  party  to  the  suit  in  whom  the  title  was 
vested.  It  is  said  that  the  purchase  is  whoUy  an  act 
of  volition  on  the  part  of  the  purchaser;  that  he  acts 
for  himself,  is  influenced  and  governed  by  his  own 
judgment,  directed  by  his  own  interests  and  not  the 
interests  of  others. 

That  the  fact  that  he  acquires  the  title  by  operation 
of  law,  viz :  by  virtue  of  the  judgment  and  execution 
sale,  makes  no  difference.  That  he  takes  the  title 
of  the  judgment  debtor  cum  onore — that  is,  charged 
with  the  lis  pendens  of  the  suit — and  that  it  would  be 
incompatible  with  well  established  principles  to  allow 
him  the  benefit  of  the  rule  which  might  be  invoked 
by  a  trustee,  succeeding  by  operation  of  law  to  the 
title. 

Such  purchasers  are  therefore  held  bound  in  the  same 
manner  and  to  the  same  extent  by  the  judgment  or 
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decree  as  though  they  had  acquired  title  by  voluntary 
conveyance.  (1) 


(1)  The  lan^age  of  the  court  in 
the  case  of  Steele  v.  Taylor  et  aL,  1 
MIdil  273,  is  so  well  chosen  and  so 
mach  to  the  point  upon  the  subject 
matter  of  this  section,  that  I  add 
the  following  extract  from  it.  The 
facts  of  the  case  were  that  a  bill  was 
filed  to  enforce  x>^rformance  of  a 
contract  to  convey  land.  Pending 
the  bill,  other  parties  obtained  judg- 
ments against  the  defendant  in  a 
chancery  suit,  and  purchased  the 
lands  at  sheriff's  sale.  After  the 
purchase  an  application  was  made 
by  the  purchasers  to  be  made  par- 
ties to  the  chancery  suit,  and  an 
appeal  from  the  order  denying  the 
application  was  taken  to  the  Su- 
preme Court,  where  it  was  held  that 
they  must  be  deemed  voluntary 
pendente  lite  purchasera  In  decid- 
ing the  case  the  court  say:  "His 
purchase  is  wholly  an  act  of  voli- 
tion on  his  part,  and  he  receives 
and  holds  in  his  own  right  and  not 
in  trust  for  the  use  of  others  all  the 
estate  that  he  obtains  by  his  pur- 
chasa  He  acts  for  himself  wholly 
in  making  his  bids  and  purchase, 
and  is  influenced  and  governed  by 
his  judgment  of  what  under  the 
circumstances  his  own  interests^ 
and  not  those  of  others,  require  or 
render  advisable.  He  cannot  be 
deemed  other  than  a  volimtary 
purchaser,  though  he  receives  his 
title  by  operation  of  law.  The  lis 
pendens  is  notice  to  him,  and  he 
takes  the  title  cum  onore  precisely 
as  he  would  by  bona  fide  voluntary 
conveyance  from  the  judgment 
debtor,  and  his  position  with  refer- 


ence to  both  of  the  original  parties 
to  the  suit  is  the  same  as  it  would 
be  under  such  voluntary  convey- 
ance. It  seems  to  me  that  it  would 
be  inconsistent  and  incompatible 
with  other  well  established  princi- 
ples to  allow  him,  for  the  protection 
of  his  own  private  interests,  the 
benefits  of  the  rules  applicable  to 
the  case  of  a  trustee  upon  whom 
the  title  had,  by  operation  of  law, 
been  cast  for  the  use  of  others,  as 
in  the  cases  of  assignees  in  bank- 
ruptcy or  insolvency,  and  of  receiv- 
ers in  chancery.  He  does  not  hold 
the  position  or  rest  under  the  re- 
sponsibilities, nor  is  he  subject  to 
any  of  the  duties  of  such  trustee, 
who  as  such  is  always  subject  to 
the  jurisdiction  and  amenable  to  the 
call  of  the  court  of  chancery,  and 
entitled  to  the  benefit  of  its  direct- 
ory orders.  Nor  does  he  stand  in 
a  light  like  that  of  an  heir  at  law 
upon  whom  there  is  a  descent  by 
the  death  of  an  ancestor  pendente 
lite."  *  *  *  "The  rule  is  that 
incumbrancers  who  become  such 
pendente  lite  need  not  be  made 
parties.  They  stand  in  no  better 
position  or  more  favorable  light, 
relative  to  the  parties,  than  volun- 
tary bona  fide  purchasera  pendente 
lite,  nor  is  it  proper  or  reasonable 
that  they  should.  They  are  in  the 
same  manner  and  to  the  same  ex- 
tent boimd  by  the  decree." 

The  same  court,  in  the  case  of 
Hart  et  al.  v,  Marshall,  4  Minn.  292, 
follows  the  doctrine  of  the  case  of 
Steele  v.  Taylor  et  al.,  ante,  and 
approves  of  it.  So  also  in  the  case  of 


APPLICATION  OF  BULE  TO  PUECHASEBS.  251 

Purchaser  under  a  decree  a  pendente  lite  purchaser. 

Sec.  191.  One  who  purchases  at  a  sale  of  mortgaged 
property  made  in  pursuance  of  the  directions  of  the 
decree  of  foreclosure,  by  that  act  submits  himself  to 
the  jurisdiction  of  the  court,  in  the  suit  in  which  the 
sale  is  made,  as  to  all  matters  connected  with  the  sale 
or  relating  to  him  in  the  character  of  purchaser,  and 
so,  when  the  mortgaged  property  is  converted  into 
money  pursuant  to  the  directions  of  the  decree  of 
foreclosure  and  sale,  the  purchaser  stands  in  the  rela- 
tion of  a  trustee,  having  in  his  possession  a  trust  fund 
which  it  is  the  duty  of  the  court  to  dispense  according 
to  the  rights  of  the  parties  litigant. 

Hence  he  must  of  necessity  be  subject  to  the  juris- 
diction of  the  court  in  all  matters  touching  his  relation 
as  purchaser.  For  otherwise  the  parties  entitled  to 
the  fund  might  be  delayed  in  the  attainment  of  their 
rights  and  the  primary  jurisdiction  of  the  court  be 
baffled  or  defeated.  (1) 
When  proceedings  are  in  rem. 

Sec  192.  Where  a  suit  is  either,  in  whole  or  in  part, 
in  the  nature  of  a  proceeding  in  rem  to  recover,  en- 
force a  lien  upon  or  subject  to  decree  specific  property, 
a  sale  of  the  subject  matter  of  Utigation  after  hs  pen- 
dens has  commenced,  even  to  one  who  had  no  notice 
of  the  suit,  will  not  change  the  rights  of  the  parties  to 
the  htigation  or  the  power  of  the  court  over  the  sub- 
ject of  the  action. 

Such  an  one  is  a  pendente  lite  purchaser.    He  is 

Crocker  v.  Crocker,  57  Me.  S96.   In  after  the  same  has  become  notice 

the  case  of  Fash  v,  Bavesies,  32  Ala.  lis  pendens,  will  be  a  pendente  lite 

455,  it  is  held  that  a  purchaser  at  purchaser. 

sheriff's  sale,  who  buys  the  interest  (1)  Coulter  et  al.  v.  Herrod  et 

of  a  defendant  to  a  bill  in  chancery  aL,  5  Oush.  (Miss.)  690. 


252  LAW  OF  LIS  PENDENS. 

not  a  necessary  party  to  the  suit  and  must  take  the 
property  cum  onore.{l)  Although  this  is  said  with 
reference  to  a  proceeding  in  rem,  the  principle  should 
not  be  applied  in  any  narrow  sense. 

In  any  case  where,  by  the  commencement  of  a  suit,  a 
Uen  is  created  or  asserted  and  the  court  acquires  juris- 
diction over  and  the  power  to  administer  the  property 
involved,  it  may  be  said  that  the  suit  is  a  proceeding 
in  rem. 

When  sale  under  a  trust  deed  made  pendente  lite. 

Sec.  193.  Where,  upon  the  sale  of  real  estate  a 
deed  is  made  to  the  buyer,  and  at  the  same  time 
a  trust  deed  is  given  back  to  the  seller  to  secure  pur- 
chase money,  the  two  conveyances  will  be  treated  as 
one  transaction,  and  as  having  been  made  contempo- 
raneously. The  deed  and  the  trust  deed  in  such  case 
will  both  take  effect  at  the  same  time. 

Where  a  trust  deed  was  made  under  such  circum- 
stances for  the  purchase  money,  and  the  trustee  pro- 
ceeded to  sell  in  pursuance  of  the  terms  of  the  trust 
deed,  the  purchaser  of  the  land  who  executed  the  trust 
deed  filed  a  bill  against  the  trustee,  alleging  that  the 
indebtedness  secured  by  the  trust  deed  was  usurious, 
and  asked  for  an  accounting  and  an  injunction  against 
the  sale,  which  was  granted. 

Upon  an  appeal  to  the  Supreme  Court  it  was 
held  that  the  injunction  was  improperly  granted; 
that  the  suit,  had  it  proceeded  without  the  injunc- 
tion, would  have  been  a  lis  pendens  and  the  pur- 
chaser at  the  trustee's  sale  a  pendente  lite  purchaser, 
and  therefore  bound  by  whatever  decree  would  be 

(1)  Wyckli£f6*s  Ezrs.  v,  Breckenridge's  Heirs,  1  Bush.  443. 
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rendered  in  the  case,  although  not  a  party  to  the  pro- 

ceedmg.(l) 

Assignment  of  goods  and  chattels  made  pendente   lite. 

Sec.  194.  Where  a  creditor  of  a  corporation  has 
filed  a  bill  against  the  corporation  and  obtained  service 
so  that  the  suit  becomes  a  Us  pendens,  and  the  corpo- 
ration afterwards  makes  an  assignment,  the  assignee 
will  take  subject  to  the  pending  suit.  And  so,  where 
at  the  suit  of  the  creditor  a  receiver  for  the  corpora- 
tion was  afterwards  appointed,  and  he  brought  a  suit 
against  the  assignee  to  set  aside  and  vacate  the  assign- 
ment, it  was  held  that  the  assignee  took  the  property, 
which  was  goods  and  chattels,  subject  to  the  lis  pen- 
dens, and  the  assignment  was  set  aside.  (2) 

(1)  QeoTge  Exr.  et  al.  v.  Cooper         (2)  Leavitt  Receivers,  eta  v.  Ty- 
Trustee,  15  W.  Va.  666.  ler  et  als.,  1  Sandf.  Oh.  209. 
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Seo.  195.  When  title  of  ^antor  divested  pendente  lite. 

BEa  190.  Endorsee  of  a  sued  note. 

Seo.  197.  Where  note  assigned  pending  salt. 

Seo.  198.  Beleaee  of  mortgage  pendente  lite — effect  of. 

Sec.  199.  When  court  record  not  notice -doctrine  questioned. 

Sec.  200.  How  far  a  judgment  evidence  against  pendente  lite  pur- 
chaser. 

Ssa  201.  Lis  pendens  of  bill  to  set  aside  sale. 

Seo.  202.  Purchaser  after  dismissal  and  before  revivaL 

Seo.  203.  Agent  purchasing  a  tax  title. 

Sec.  204.  Conveyance  after  decree,  and  before  writ  of  error. 

Seo.  205.  Conveyance  after  a  writ  of  error. 

Sec.  206.  Lis  pendens  in  ejectment. 

Sec.  207.  Lis  pendens  as  to  an unrecordedmortgagCw 

Sec.  208.  Lis  pendens  of  bill  to  correct  title. 

SEa  209.  Lis  pendens  of  bill  to  establish  wilL 

Ssa  210.  Pendente  lite  purchase  by  defendant  from  complainant 

Sec.  211.  Assignment  of  decree  between  partners. 

Sec.  212.  A  purchase  pending  foreclosure  upon  judgment  not  a  prior 

lien  estopped. 

Sec.  213.  Lis  pendens  where  judgment  executed  in  chancery. 

Sec.  214.  Lis  pendens  of  bill  to  subrogata 

Sec.  215.  Mortgage  pending  second  trial  in  ejectment. 

Sec.  216.  A  purchaser  upon  a  judgment  prior  to  service. 

Sec.  217.  Notice  presumed  in  pendente  lite  purchasa 

SEa  218.  Statutes  as  to  opening  up  judgments. 

SEa  219.  When  lis  pendens  in  bill  for  alimony. 

SEa  220.  Prior  and  junior  lis  pendens. 

SEa  221.  Lis  pendens  no  application  without  suit. 

SEa  222.  Insufficient  description  for  lis  pendens. 

When  title  of  grantor  divested  pendente  lite. 

Sec.  195.  In  an  action  of  ejectment,  where  the 
facts  appeared  in  evidence  that  the  plaintiff's  title  was 
derived  through  a  deed  made  by  the  defendant  in  a 
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chancery  suit  after  the  completion  of  publication 
against  him  and  pending  that  suit,  and  that  plaintiff's 
grantor  was  afterwards  decreed  in  the  suit  to  convey 
to  the  complainant,  which  decree  itself  operated  as 
a  conveyance,  it  was  held  that  the  plaintiff  in  eject- 
ment, although  his  grantor  held  the  legal  title  when 
he  conveyed  to  him,  was  a  pendente  hte  purchaser 
and  took  nothing  by  his  conveyance. (1) 

Endorsee  of  a  sued  note. 

Beg.  196.  The  endorsee  of  a  note,  who  has  no 
knowledge  that  a  prior  action  is  pending  on  it,  may, 
notwithstanding  the  pendency  of  such  action,  main- 
tain a  suit  against  the  same  defendant  on  the  note. 

If  the  endorsee,  the  plaintiff  in  the  second  suit,  knew 
of  the  first  suit  and  if  the  endorsement  was  for  the 
purpose  of  oppression,  it  would  be  otherwise.  (2) 

Where  note  assigned  pending  suit. 

Sec.  197.  Where  after  a  suit  has  been  brought  upon 
a  promissory  note  and  has  become  a  pending  suit  it  is 
assigned  to  a  third  party,  the  defendant  can  not  set 
up  as  a  defense  to  the  note  the  assignment  and  change 
of  ownership. 

The  name  of  the  purchaser  might  be  substituted 
for  that  of  the  plaintiff  in  most  States,  or  if  that  can 
not  be  done,  the  purchaser  may  be  permitted  to  prose- 
cute the  suit  for  his  use  in  the  name  of  the  original 
plaintiff  upon  indemnifying  against  costs. (3) 

Release  of  mortgage  pendente  lite— effect  of. 

Sec.  198,  The  partial  release  of  a  mortgage  pending 
Utigation  involving  the  mortgaged  property,  (4)  where 

(1)  Bennett's  Lessee  v.  Williams,         (3)  Ivey  et  aL  v.  Drake,  36  Ark.234. 
5  Ohio,  461.  (4)  Scudder  v.  Van  Amburg  et 

(2)  Oolombier  v.  Slin,  2  Ohit.  637.      al.,  4  Edw.  Oh.  31. 
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neither  the  mortgagee  nor  releasee  are  parties  to  the 
litigation,  and  where  the  mortgage  was  executed  piior 
to  the  suit,  and  the  release  was  made  in  good  faith, 
does  not  constitute  the  releasee  a  pendente  hte  pur- 
chaser. (1) 

This  should  be  clearly  so,  on  the  ground  that  the 
rights  of  the  mortgagee  had  attached  and  become 
completed  before  the  commencement  of  the  suit  and 
before  he  was  made  a  party.  The  mortgagee  and  the 
releasee  would  fall  within  the  class  of  ante  Utem 
claimants. 

When  court  record  not  notice— doctrine  questioned. 

Sec.  199.  It  was  held  in  Indiana(2)  that  the  record 
of  a  commissioner's  deed  made  under  a  decree  for  spe- 
cific performance  in  the  case  in  which  the  decree  was 
entered,  was  not  notice  to  a  purchaser  of  the  lands 
pending  the  suit. 

In  that  case,  A  obtained  a  decree  in  chancery 
against  B  for  specific  performance  of  a  contract  for  the 
purchase  of  a  tract  of  land,  by  which  decree  the  land 
was  ordered  to  be  conveyed  to  him  by  a  commissioner. 
The  commissioner  was  appointed  to  make  the  deed, 
the  deed  was  made,  reported  to  the  court,  approved 
and  recorded  among  the  records  of  the  court,  but 
was  not  recorded  in  the  recorder's  office  until  five 
years  after  the  decree. 

Pending  the  suit,  the  defendant  B  sold  and  con- 
veyed the  land  to  C,  who  afterwards  conveyed  to  D, 
who  purchased  for  a  valuable  consideration  and  in 
good  faith,  and  had  his  deed  duly  recorded. 

It  was  held  that  the  record  of  the  chancery  suit 

(1)  Styvesant  v.  Hone  et  aL,  1         (2)  Bosser  v.  Bingham,  17  Ind. 
Sandf.  Ch.  419.  542. 
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was  not  such  constructive  notice  as  was  binding  upon 
the  purchaser  subsequent  to  C. 

It  is  difficult  to  reconcile  this  case  with  the  other 
cases  on  this  subject.  Here  was  a  purchase  from  a 
party  to  the  suit  pending  the  suit.  It  seems  to  me, 
with  great  respect  for  that  court,  that  it  is  not  a  ques- 
tion of  notice,  but  of  the  apphcation  of  the  rule  lis 
pendens,  simply  because  of  its  necessity. 

How  far  a  judgment  evidence  against  pendente  lite  pur- 
chaser. 

Seo.  200.  Although  a  purchaser  pendente  lite  is  not 
made  a  party,  he  is  not  only  bound  by  the  judgment  or 
decree  finally  entered  in  the  pending  case,  but  such 
judgment  or  decree  is  also  evidence  against  him,  with 
respect  to  the  subject  matter  of  litigation,  to  the 
same  extent  as  if  he  were  a  party  to  the  record. 

This  necessarily  follows  from  the  position  that  a 
pendente  lite  purchaser  takes  the  place  of  his  grantor, 
and  from  the  fact  that  he  is  bound  to  know  the  pro- 
ceedings, not  only  of  the  court  in  that  particular  case, 
but  of  all  the  courts  of  record  within  the  jurisdiction 
where  he  resides,  whenever  he  attempts  to  deal  with 
the  subject  of  litigation,  to  the  same  extent  that  he  is 
bound  to  know  the  contents  of  recorded  instruments 
of  conveyance  in  pursuance  of  the  registry  laws.(l) 

Lis  pendens  of  bill  to  set  aside  sale. 

Sec  201.  Where  a  bill  is  filed  against  an  executor 
to  set  aside  a  sale  of  lands  made  to  himself,  it  consti- 
tutes such  a  lis  pendens  as  will  overreach  and  annul 
a  conveyance  of  the  same  lands  made  by  the  executor 
pending  the  suit.(2) 

(1)  Watson  V.  Dowling  et  aL,  26         (2)  Carmichael  v.  Foster,  69  Ga. 
CaL  125.  372. 

17 
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Purchaser  after  dismissal  and  before  revival. 

Sec.  202.  If  a  suit  at  law  is  dismissed,  or  the  plain- 
tiff suffers  a  non-suit,  or  in  chancery  the  bill  is  dis- 
missed for  want  of  prosecution,  or  for  any  other  cause 
not  on  the  merits,  although  in  all  such  casps  a  new 
action  might  be  brought,  it  could  not  affect  the  pur- 
chaser during  the  pendency  of  the  first  suit. 

Where  the  suit  is  dismissed  and  afterwards  rein- 
stated the  doctrine  of  lis  pendens  is  not  applicable  to 
one  who  purchases  after  the  dismissal  and  before  the 
revival  of  the  suit — still  less  could  a  purchaser  before 
tho  dismissal  and  before  the  ^revival  of  the  suit  be 
affected.  (1) 

Agent  purchasing  a  tax  title. 

Sec.  203.  A  person  who  is  in  possession  of  real 
estate  pendente  lite  and  as  the  tenant  of  one  of  the 
parties  to  the  suit,  cannot  acquire  a  tax  title  to  the 
property  involved  and  assert  it  as  an  independent 
title.  In  such  cases  the  purchase  will  be  held  to  inure 
to  the  benefit  of  the  cestui  que  trust,  when  the  suit 
shall  determine  who  he  really  is. (2) 

It  is  the  duty  of  the  owner  to  pay  the  taxes,  and 

payment  or  purchase  by  the  tenant  will  be  presumed 

o  have  been  in  discharge  of  that  duty.    Hence  the 

purchaser  would  be  deemed  to  be  the  trustee  of  the 

owner. 

This  would  seem  to  be  the  ground  upon  which  the 
courts  hold  the  doctrine  which  we  have  stated. 

Conveyance  after  decree  and  before  writ  of  error. 

Sec.  204.    Where  a  bill  had  been  filed  to  compel 

(1)  Price  V.  White,  1  Bailey's  Eq.  (2)  Whiting  et  al.  v.  Beebe  et  aL, 

2M;  Biake  v.  Hay  ward,  1  Bailey's  12  Ark.  583;  Burr  v.  McEwin  et  aL, 

Eq,  203;  Turner  v.  Orebil,  1  Ohio,  1  Baldwin's  R  162. 
174. 
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a  conveyance,  a  decree  eiitered  in  pursuance  of  which 
the  title  had  vested  in  the  complainant  and  the  com- 
plainant, after  decree  but  before  a  writ  of  error  had 
become  a  lis  pendens,  conveyed  to  an  innocent  pur- 
chaser for  value  and  without  notice  of  the  contem- 
plated writ  of  error,  it  was  held  that  the  grantee  was  a 
bona  fide  purchaser  and  that  the  validity  of  the  title 
so  acquired  would  not  be  affected  by  the  reversal  of 
the  decree  in  the  original  suit.(l) 
The  ground  of  this  decision  is  that  the  lis  pendens 


(1)  Taylor's  Lessee  v.  Boyd,  3 
Ohio,  352;  Mulvey  v.  Gibbons,  87 
rL367;  Eldridg©  V.Walker  etal.,  84 
HL  274;  McJilfcon  v.Love,  13  HI.  487. 
It  is  said  in  Pierce  v.  Stinde  et 
aL,  11  Ma  Ap.  R  364,  to  be  weU 
settled  that  a  writ  of  error  is 
a  new  suit,  and  not  merely  a 
continuance  of  the  siiit,  the  judg- 
ment in  which  it  is  brought  to  re- 
verse. Tidd's  Pr.  1141;  Bachelor 
V.  Ellis,  7  Term  R  184;  Eipley  v. 
Morris,  7  IlL  381;  Allen  v.  Mayor, 
9  Ga.  286;  Gregg  v.  Berthea,  6  Port. 
9;  Robinson  v.  Magarity,  28  111 
423.  In  the  case  of  Pierce  v.  Stinde 
et  aL,  ante,  the  court  says;  ''Indeed 
this  writ  is  now  regulated  in  En- 
gland and  probably  in  most  of  the 
American  States  by  statutes  as  with 
us.  But  these  statutes,  it  is  con- 
ceivedy  do  not  create  a  new  remedy, 
they  merely  define  and  regulate  a 
remedial  process  which  existed  at 
common  law.  This  being  so,  it  is 
clear  that  when  a  sale  of  land  is 
made  between  the  date  of  final 
judgment  affecting  the  land  and 
the  date  when  the  proceeding  in 
error  is  commenced  to  reverse  that 
judgment,  it  is  not  subject  to  a  lis 


pendens,  and  the  purchaser  will  get 
a  good  title  by  the  purchase,  not- 
withstanding the  circumstance  that 
the  judgment  is  afterwards  reversed 
in  the  proceeding  under  the  writ  of 
error."  McOormick  v.  McOlure,  6 
Blackf.  466;  Glarkson  et  aL  v.  Mor- 
gan's Dov.,  6  B.  Mon.  441.  On  the 
other  hand  the  cases  holding  that  a 
purchase  after  judgment  and  be- 
fore writ  of  error  is  subject  to  lis 
pendens,  are:  De  Bell  v.  Foxwor- 
thy's  Heirs,  9  B.  Mon.  228;  Clary  et 
aL  V.  Marshall's  Heirs,  4  Dana,  95; 
Earle  et  aL  v.  Ck>uch,  3  Met.  450; 
Gore  V.  Stackpoole,  1  Dow.  31; 
LudloVs  Heirs  v,  Eidd,  3  Ohio, 
54L  In  Miller  etc.  v.  Hall  et  ux., 
1  Bush.  229,  it  is  said  that  the  theory 
of  sales  of  real  estate,  made  under 
the  orders  and  judgments  of  courts, 
is  that  the  court  itself  is  vendor, 
and  that  the  commissioner  or  mas- 
ter is  the  mere  agent  of  the  court 
in  executing  its  will;  that  there- 
fore the  purchaser  from  a  party 
who  obtained  his  title  by  a  decree 
which  had  been  reversed,  was  a  pen- 
dente lite  purchaser,  and  stood  no 
better  than  such  vendor  whose  title 
was  destroyed  by  the  reversaL 
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ceases  upon  the  rendition  of  the  judgment  or  the  entry 
of  the  decree  and  that  the  suing  out  of  a  writ  of  error 
is  the  commencement  of  a  new  suit. 

Conveyance  after  a  writ  of  error. 

Seo.  205.  Bat  whare  a  party  to  a  suit  conveys  aftar 
the  suing  out  of  a  writ  of  error  and  the  Appellate  Court 
determines  the  case  adversely  to  the  title  of  the  grantor, 
his  grantee  will  be  a  pendente  lite  purchaser.(l) 

Where  the  statute  provided  for  the  fihng  of  a  writ 
of  error  bond  and  the  writ  was  sued  out  and  bond 
given  but  service  had  not  been  had,  it  was  held  that 
there  was  a  Us  pen(Jens  from  the  time  of  the  suing  out 
of  the  writ. 

Lis  pendens  in  ejectment. 

Seo.  206.  One  who  takes  title  or  possession  from 
a  defendant  in  ejectment  pending  the  suit  is  bound  by 
the  judgmeHt  and  can  be  evicted  by  the  process  which 
shall  issue  therein,  although,  he  is  not  a  party  there- 
to. (2) 


(1)  Coulter  et  al.  v.  Herrod  et  al., 
5  Gush.  (Miss.)  690. 

(2)  Sampsons.  Ohleyr,22  Oal.201; 
Jackson  t;.  Tuttle,  9  Cow.  233;  Jones 
v.  Chiles,  2Dana,25;  Smith's  Lessee 
V.  Tabue's  Heirs,  1  McLean,  87; 
Howard  et  al,  v.  Kennedy's  Exrs., 
4  Ala.  592;  Hickman  v.  Dale,  7  Yerg. 
(Tenn.)  149;  Long  v.  Morton,  2  A. 
K.  Marsh.  498;  Hanson  v.  Arm- 
strong, 22  HI.  442;  Wallen  v,  Huif, 
3  Sneed,  82;  Bradley  v,  McDaniel, 
3  Jones,  (N.  C.)  128;  Hersey  v.  Tnr- 
bett,  3  Casey  (27  Pa.  St.)  428;  Jack- 
son V,  Stone,  13  Johns.  447;  Jack- 
son i\  Hill,  8  Cow.  290;  Jackson  v. 
Kightmyre,  16  Johns.  314;  Fremont 
V.  Crippen,  10  CaL  211;  Fogarty  v. 


Sparks,  22  Cal.  142;  Long  et  aL  v. 
Neville  et  aL,  29  Cal.  132.  In 
Brown  et  al.  v.  Marzyck,  19  Fla. 
840,  it  is  said  that  a  writ  of  assist- 
ance in  a  foreclosure  case  ta  pnt 
out  one  who  came  into  possession 
pending  the  suit  by  collusion  with 
the  mortgagee  for  the  purpose  of 
causing  delay,  is  proper.  In  Snively 
V,  Hitechew,  59  Penn.  State,  49,  the 
binding  force  of  the  rule  lis  pendens 
is  applied  to  an  ejectment  case. 
Thomas  brought  an  ejectment 
against  Anderson.  Pending  the  suit 
Anderson  sold  to  Smith.  Thomas 
afterwards  recovered  the  land  in 
ejectment  Smith  was  held  boand 
by  notice  lis  pendens. 
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Where  a  bill  was  filed  to  enforce  a  lien  for  purchase 
money  and  there  was  a  tenant  in  possession  asserting 
an  adverse  claim,  but  the  tenant  was  a  pendente  lite 
purchaser  of  one  from  whom  the  complainant  had 
recovered  the  land  in  ejectment,  the  tenant  was  held 
bound  by  the  judgment  and  a  decree  was  entered  for 
the  sale  of  the  interest  claimed  by  him,  and  for  the 
surrender  of  the  possession.  (1) 

Lris  pendens  as  to  an  unrecorded  mortgage. 

Sec  207.  Where  a  bill  in  chancery  has  been  filed, 
the  object  of  which  is  to  reform  a  mortgage  and  then 
foreclose  it,  the  lis  pendens,  as  to  the  reformation  of 
the  mortgage,  will  bar  the  right  of  a  grantee  of  the 
mortgagor  receiving  conveyance  after  the  lis  pendens 
becomes  in  force.(2) 

Lris  pendens  of  biU  to  correct  title. 

Sec.  208.  And  in  such  case  as  is  mentioned  in  the 
preceding  section  where  there  was  a  mistake  made  in 
the  pendente  lite  conveyance  by  the  omission  of  a 
tract,  it  has  been  held  upon  bill  filed  to  correct  the 
mistake  that,  although  the  title  was  acquired  pen- 
dente Ute,  the  proof  showing  that  the  grantee  acquired 
bona  fide  rights,  the  relief  should  be  granted  and  the 
conveyance  corrected.  (3) 

Lis  pendens  of  bill  to  establish  will. 

Sec  209.  A  bill  filed  to  estabhsh  a  last  will  and 
testament  and  perpetuate  the  testimony  of  witnesses, 
has  been  held  to  constitute  a  lis  pendens  affecting  with 
notice  a  purchaser  either  imder  the  devisee  or  under 
the  heirs.  (4) 

(1)  Henly  v.  Gore  et  al.,  4  Dana,  (3)  Willis  v.  Gettman,  53  Mo.  731; 
135.  Newland  on  Contract,  506. 

(2)  Lebanon  Savings  Bank  v.  (4)  Garth  v.  Ward,  2  Atk.  174; 
HoUenbeck  et  al.,  29  Minn.  322.  Garth  v.  Crawford,  Bam.  450. 
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This  is  manifestly  correct,  because,  if  the  devisee 
could  lawfully  convey  pending  such  a  bill,  he  might 
eflFectually  defeat  the  title  of  the  heirs  as  ultimately 
determined  by  the  court  in  a  case  where  the  bill 
should  be  brought  by  the  heirs,  or  vice  versa  if  the 
bill  were  filed  by  the  devisee. 

In  either  case  the  jurisdiction  of  the  court  would  be 
defeated,  which  is  a  sufficient  if  not  the  sole  ground 
of  the  assertion  and  enforcement  of  the  doctrine  of  hs 
pendens. 

Pendente  lite  purchase  by  defendant  from  complainant. 

Sec  210.  Where  in  an  action  involving  real  estate 
the  defendant  pending  the  suit  becomes  the  purchaser 
of  the  interest  of'some  of  the  complainants  in  the 
property  in  dispute,  and  the  case  is  appealed  to  an 
Appellate  Court,  the  latter  court  will  not  disturb  the 
judgment  on  that  account,  unless  the  appeal  be  taken 
by  those  complainants  who  have  sold  their  interest.(l) 

Assignment  of  decree  between  partners. 

Sec  211.  Where  a  bill  is  filed  by  a  partner  against 
his  co-partners  or  co-partner  and  service  is  had,  the  lis 
pendens  will  not  only  protect  against  pendente  Ute 
purchasers,  but  all  other  equities  of  which  it  gives 
notice. 

Where  such  a  case  results  in  a  decree  for  the  pay- 
ment of  a  partnership  balance,  and  an  assignment  of 
the  decree  is  made  pending  the  suit  and  in  advance 
of  such  decree,  the  assignee  will  lake  his  assignment 
subject  to  constructive  notice  of  the  equitable  rights 
of  the'  co-partners.  This  is  specially  the  case  where 
the  assignment  is  made  to  a  soHcitor  in  the  case. (2) 

(1)  Drennen's  Adm.etal.  v,  Wal-         (2)  Lookwood  v.  Bates  et  aL,  1 
ker  et  aL,  21  Ark.  539.  Del.  Ch.  436. 
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A  purchase  pending  foreclosure  upon  judgment  not  a 
prior  lien  estopped. 

Seo.  212,  Pending  the  foreclosure  of  a  mortgage 
against  a  corporation,  in  a  State  where  lis  pendens 
statutes  are  in  force,  a  notice  of  lis  pendens  having 
been  filed  under  the  statute,  a  purchase  was  made  at 
a  sale  upon  a  judgment  not  a  prior  lien  to  the  mort- 
gage. 

It  was  held  that  the  purchaser  was  estopped  from 
denying  that  the  mortgage  was  an  act  of  the  de- 
fendant corporation,  and  that  he  was  a  pendente  lite 
purchaser  and  was  not  a  necessary  party  to  the  fore- 
closure. The  title  acquired  by  the  sale  upon  the  judg- 
ment was  annulled  by  the  force  of  the  lis  pendens  of 
the  forclosure  oase.(l) 

Lris  pendens  where  judgment  executed  in  chancery. 

Sec.  213.  In  a  proceeding  at  common  law  a  judg- 
ment was  recovered  which  became  binding  upon  cer- 
tain property,  and  afterwards,  for  the  purpose  of  the 
better  execution  of  the  judgment,  a  bill  in  chancery 
was  filed  with  respect  to  the  same  property,  and  the 
sale  of  the  property  was  made  under  the  decree  en- 
tered in  the  chancery  suit. 

A  purchase  was  made  of  the  property  in  suit  pend- 
ing the  proceedings  at  law.  It  was  held  to  be  a  pen- 
dente lite  purchase,  and  as  much  so  as  if  the  sale  had 
been  made  upon  the  judgment  at  law  instead  of  upon 
the  decree  in  chancery;  (2) 

Lis  pendens  of  bill  to  subrogate. 

Sec.  214.  Where  a  bill  was  filed  which  alleged  that 
the  complainant  had  advanced  money  to  the  defendant 

(1)  Horn  V.  Jones  et  al.,  28  CaL         (2)  Smith  v.  Cokcr.  65  Ga.  461. 
194. 
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which  was  nsed  by  him  to  pay  a  note  which  was  a  lien 

• 

on  the  land  involved  in  the  suit,  and  asking  that  the 
complainant  be  subrogated  to  the  rights  of  a  former 
holder  of  the  note,  there  was  held  to  be  a  lis  pendens 
so  far  as  relates  to  the  real  estate,  and  a  purchaser  of 
the  land  pendente  lite  was  held  to  be  bound  thereby. 

But  a  bill,  seeking  by  its  aRegations  to  charge  the 
estate  of  a  married  woman  in  lands,  for  family  and 
plantation  supplies,  was  held,  under  the  married  wo- 
man's act  of  Mississippi,  not  to  constitute  a  lis  pendens. 

The  reason  probably  was  that  she  was  not  legally 
holden  for  the  payment  of  such  supplies,  and  if  she 
were,  that  an  action  in  personam  was  the  proper  rem- 
edy, at  least  until  after  judgment  at  law.(l) 

Mortgage  pending  second  trial  in  ejectment. 

Sec.  215.  Where  in  an  action  of  ejectment  after 
judgment  on  the  first  trial  a  new  trial  was  taken 
under  the  statute,  and  pending  the  second  trial  a 
mortgage  was  made  upon  the  land  involved  in  the 
ejectment  suit,  it  was  held  that  the  mortgagee  took 
the  property  pendente  lite,  and  was  bound  by  the 
judgment  which  was  rendered  upon  the  second  trial.  (2) 

So  in  England,  where  an  appeal  to  tlie  House  of 
Lords  was  taken  after  an  order  of  dismissal  in  the  trial 
court,  and  pending  the  appeal  there  was  a  purchase,  it 
was  held  to  be  pendente  lite. (3) 

So  also  where  there  was  a  temporary  abatement  of 
the  suit  without  laches,  and  the  suit  was  subsequently 
restored.  (4) 

(1)  Chaffe  V,  Patterson,  61  Misa  (3)  Gore  v.  Stacpoole,  1  Dow.  18, 
2a  31;  3  Sugden  on  Vendors,  469. 

(2)  Smith  et  al.  v.  CottreU,  94  (4)  White  &  Tudor  Eq.  Cases, 
Ind.  881.  126. 
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A  purchaser  upon  a  judgment  prior  to  service. 

Sec.  216.  One  who  purchases  upon  a  judgment 
which  became  a  lien  upon  the  property  subsequently 
involved  in  a  chancery  suit  prior  to  the  service  of  the 
subpcena,  is  not  a  pendente  lite  purchaser.  A  suit  in 
chancery  was  commenced  and  an  injunction  issued, 
but  before  the  service  of  the  subpoena  a  judgment  was 
confessed,  which  became  a  lien  upon  the  property  in- 
volved in  the  chancery  suit. 

A  purchase  was  made  upon  the  judgment  by  one 
having  no  notice  of  the  chancery  suit.  It  was  held 
that  such  a  purchaser  at  sheriflE's  sale  was  not  a  pen- 
dente lite  purchaser,  and  that  he  acquired  a  good  title 
to  the  property. 

It  is  also  held  in  the  same  case  that  another,  who  pur- 
chased through  an  agent  who  knew  of  the  chancery 
suit,  before  the  service  of  the  subpoena,  was  a  pen- 
dente lite  purchaser. 

Lis  pendens  did  not  bind  the  first  purchaser,  because 
it  did  not  commence  until  the  service  of  the  subpoena 
and  the  pm-chaser  had  no  knowledge  of  the  suit.  It 
did  bind  the  other  purchaser,  because  the  knowledge 
of  his  agent  was  imputed  to  him.(l) 

Notice  presumed  in  pendente  lite  purchase. 

Sec.  217.  In  all  cases  where  purchases  are  made 
pendente  lite,  a  presumption  must  be  entertained  that 
the  purchasers  purchased  with  full  notice  of  the  rights 
of  the  parties  in  the  pending  case. (2) 

(1)  Boberts  ads.  Jackson  et  al.,  1  penter,  2  P.  Wm.  482;  Woreley  v. 
WencL  486.  Scarborough,  3  Atk.  392;  Walker  v. 

(2)  Woodfolk  V.  Blount  et  als.,  3  Smallwood,  Amb.  677. 
Hey.  (Tenn.)  152;   Sorrel  v.  Car- 
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Statutes  as  to  opening  up  judgments. 

Seo.  218.  Statutes  exist  in  most  of  the  States,  pro- 
viding for  defendants  who  are  not  personally  served 
with  process  appearing  and  opening  up  judgments  and 
decrees  after  they  have  been  rendered  upon  terms  pre- 
scribed by  such  statutes. 

While  there  are  some  decisions  which  seem  to  be  in 
conflict  with  the  view  now  expressed,  the  weight  of 
authority  is  largely  in  favor  of  the  position  that  judg- 
ments and  decrees  rendered  under  such  statutes  upon 
publication  or  other  constructive  notice  are  final  and 
unconditional  judgments  and  that  the  laws  relating  to 
opening  up  judgments  are  no  part  of  the  judgments 
themselves,  and  hence  that  sales  made  under  such 
judgments  to  bona  fide  purchasers  without  notice  are 
vaUd,  notwithstanding  these  provisions  of  such  stat- 
utes. 

This  question  was  carefully  considered  in  the  case  of 
Scudder  v.  Sargent  by  the  Supreme  Court  of  Nebraska. 
The  Code  of  Civil  Practice  of  that  State  provides  in 
substance  that  a  party  against  whom  a  judgment  has 
been  rendered  upon  pubhcation  merely,  may  within 
five  years  after  the  date  of  the  judgment  or  order  be 
opened  and  the  defendant  aRowed  to  defend  upon 
proper  application  to  the  court,  accompanied  by  a  full 
answer,  with  an  afiidavit  satisfactory  to  the  court  that 
during  the  pendency  of  the  suit  the  defendant  had  no 
actual  notice  thereof  in  time  to  appear  and  make  his 
defense. 

That  court  decided  that,  notwithstanding  this  pro- 
vision of  the  statute,  the  judgment  sought  to  be  opened 
was  final  and  that  the  provisions  of  the  statute  in  no 
manner  affected  its  finality.    That  it  fixed  the  rights 
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of  the  parties  and  their  privies,  so  long  as  it  stood  un- 
reversed by  appeal  or  otherwise. 

In  that  case  a  notice  was  served  upon  the  plaintiff 
of  a  motion  to  admit  the  defendant  to  defend  under 
this  statute. 

Before  any  rule  was  entered  on  the  subject,  a  con- 
veyance was  made  by  a  party  who  had  acquired  title 
under  the  judgment  to  a  purchaser  in  good  faith  and 
without  notice  of  the  proposed  motion,  and  it  was  held 
that  the  grantee  acquired  a  valid  title. 

The  mere  notice  of  the  application  did  not  consti- 
tute a  lis  pendens.  The  lis  pendens  of  the  former  suit 
had  ceased  upon  the  entry  of  the  judgment.  A  new  lis 
pendens  would  not  accordingly  commence  until  the 
court  in  pursuance  of  the  notice  should  make  an  order 
granting  leave  to  defend.  (1) 

When  lis  pendens  in  bill  for  alimony. 

Sec.  219.  The  general  doctrine  undoubtedly  is  that 
a  bill  filed  merely  for  alimony  and  maintenance  is  not 
a  lis  pendens  so  far  as  relates  to  the  property  of  the  de- 
fendant, yet,  where  specific  property  is  described  and 
shown  *to  be  the  only  or  nearly  the  only  property 
owned  by  the  defendant  and  the  residence  of  the  pe- 
titioner, and  the  property  is  so  described  in  the  bill  as 
to  be  drawn  within  the  jurisdiction  of  the  court,  so  to 
speak,  there  will  be  a  lis  pendens  as  to  such  property 
and  a  purchaser  will  be  bound  by  the  final  decree  in 
the  case. 

In  a  North  Carohna  case  a  certain  lot  was  specifi- 
cally described  in  such  a  bill  and  by  an  order  of  court 
it  had  been  assigned  to  the  complainant,  who  was  the 
wife  of  the  defendant,  for  her  residence.  The  final  decree 

(1)  Scudder  v.  Sargent,  15  Neb.  103. 
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first  rendered  in  the  case  was  reversed  by  the  Supreme 
Court  of  that  State.  The  cause  was  remanded,  but 
pending  the  suit  in  the  Supreme  Court  after  the  re- 
versal and  before  the  case  was  redooketed,  the  defendant 
executed  a  trust  deed  on  the  premises  and  a  sale  was 
made  in  pursuance  of  the  terms  of  the  trust  deed  to  a 
third  party. 

It  was  held  that(l)  the  purchase  was  made  pendente 
lite,  and  that  the  purchaser  was  bound  by  the  final 
decree  which  was  entered  in  the  cause  awarding  the 
property  to  the  complainant. (2) 

Prior  and  junior  li^  pendens. 

Sec.  220.  Where  there  were  two  mortgages  exe- 
cuted upon  the  same  premises  and  after  a  siiit  to  fore- 
close the  prior  mortgage  had  become  a  lis  pendens, 
and  those  interested  in  the  junior  mortgage  had  been 
made  parties,  another  suit  was  brought  by  the  holder  of 
the  second  mortgage,  which  latter  suit  was  foreclosed 
pending  the  suit  to  foreclose  the  first  mortgage,  and 
the  premises  were  sold  under  the  decree  foreclosing 
the  junior  mortgage,  and  the  owner  of  the  latter  mort- 
gage purchased  at  the  sale. 


(1)  Daniel  v,  Hodgroa,  87  N.  0. 97. 
In  the  case  of  Ulrichv.  Ulrich,  3» 
Mackey,  290,  the  court  follow  tlie 
case  of  Daniel  v.  Hodges,  and  hold 
that  while  the  rule  is  that  in  a  bill 
for  alimony  and  maintenance  there 
is  no  lis  pendeDB  as  to  the  property 
of  the  defendant  generally,  yet 
where  as  in  that  case  a  certain  lot 
was  described  in  the  bill,  and  it  is 
alleged  that  the  lot  constitutes  the 
principal  property  of  the  defendant 
out  of  which  the  alimony  should 
bo  decreed,  there  is  lis  pendens  as 


to  such  property. 

(2)  The  following  authorities  sus- 
tain the  position  that  the  general 
rule  is  that  bills  for  alimony  and 
maintenance  do  not  bind  the  prop- 
erty of  defendants  with  lis  pendens : 
1  Story's  Eq.  Jur.,  Sec  196;  Al- 
mond V.  Almond,  4  Band.  662; 
Brightman  v.  Brightman,  1  K.  L 
112;  Baird  v.  Baird  et  al.,  Phil.  Eq. 
317;  Isler  v.  Brown,  66  N.  O.  556; 
Tabb  V.  Williams,  4  Jones'  Eq.352; 
Gilmore  v,  Gilmore,  5  Jones'  £q. 
284. 
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Upon  a  bill  afterwards  brought  by  him  to  redeem 
from  the  first  mortgage,  he  was  held  to  have  become  a 
pendente  lite  purchaser,  the  court  holding  that  the 
doctrine  of  lis  pendens  should  be  enforced  in  the  suit 
brought  upon  the  senior  mortgage,  as  against  the  hs 
pendens  of  the  second  suit,  and  that  the  lis  pendens 
of  the  prior  suit  had  the  e£fect  to  annul  it.(l) 

Lis  pendens  no  application  without  suit. 

Sec.  221.  The  doctrine  of  lis  pendens  can  only 
apply  where  there  is  a  suit  where  the  purchaser  derives 
title  from  a  party  to  it  and  where  the  suit  is  duly 
prosecuted.  Nor  can  it  apply  unless  a  decree  be  en- 
tered in  the  case  to  affect  it,  nor  until  such  a  decree  is 
entered.  (2) 

It  can  be  enforced  or  invoked  only  against  purchas- 
ers from  parties  to  the  htigation  after  suits  are  com- 
menced. And  so  when  A  purchased  from  B  and  was 
in  possession  before  a  suit  was  commenced  by  C,  and 
A  was  permitted  to  be  made  a  party  defendant,  it  was 
held  that  there  could  be  no  lis  pendens  against  A  and 
his  assigns. (3) 

Insufficient  description  for  lis  pendens. 

Sec  222.  Pending  a  bill  filed,  affecting  the  title  to  a 
farm  which  contained  a  tract  of  timber  land,  timber  was 
cut  and  carried  off  by  parties  other  than  those  to  the 
suit.  The  land  was  described  in  the  bill,  but  not  the 
timber.  After  a  decree  had  been  entered  in  the  cause 
granting  the  reHef  prayed  in  respect  to  the  land  and 
the  hs  pendens  of  the  case  was  ended  thereby,  another 

(1)  Murphy  v,  FarweU  et  al.,  9  80  Ind.  422;  Britz  et  al.  v.  Johnson 
Wis.  lOa  et  al.,  65  Ind.  564 

(2)  Davis  V.  Christian  et  als.,  15  (3)  Olarkson  et  al.  v.  Morgan's 
Gratt  11;  Arnold  v.  Smith  et  aL,  Devisees,  6  B.  Monroe,  446. 
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bill  was  filed  against  the  persons  who  had  cut  and 
taken  away  the  timber  during  the  pendency  of  the 
prior  suit  for  an  account  for  its  value.  There  was 
no  allegation  in  this  latter  bill  of  collusion  between 
those  alleged  to  have  cut  and  carried  ofP  the  timber 
and  the  defendants  in  the  former  suit. 

It  was  contended  that  the  lis  pendens  of  the  former 
sait  was  notice  to  and  binding  upon  the  defendants  in 
the  latter  suit.  The  court  properly  held  that  the  de- 
fendants were  not  bound  by  the  lis  pendens  of  the 
former  suit;  first,  because  the  description  was  not  so 
specific  as  to  the  timber  as  to  create  Us  pendens.  The 
timber  was  not  so  pointed  out  and  designated  in  the 
bill  as  to  notify  the  world  that  it  was  involved  in  suit. 
The  court  held,  secondly,  that  in  such  a  case,  as  the 
defendants  in  the  second  suit  were  neither  parties  to 
the  former  suit  nor  purchasers  from  them,  nor  their 
privies,  an  allegation  of  collusion  between  them  and 
the  defendants  in  the  former  suit  was  necessary  in 
order  to  give  the  court  jurisdiction  over  them  to  com- 
pel them  to  account,  and  that  as  this  bill  was  framed 
it  was  simply  in  effect  an  action  of  trover,  and  the 
bill  was  dismissed. (1) 

(1)  Gardner  v.  Peokham  et  als.,  13  R  L  102;   see  notes  to  Sec.  93^  ante. 
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PABTIES   TO    ACTIONS   INVOLVING   THE   RULE  LIS    PENDENS. 

Seo.  223.  Preliminary  statement. 

Ssa  224.  Pendente  lite  porohafier  not  a  necessary  party. 

Seo.  225.  Pendente  lite  purohaser  no  right  to  prosecute  an  appeaL 

SEa  226.  Whether  assignee  in  baokruptoy  a  necessary  party. 

Sec.  227.  Where  assignee  a  necessary  party. 

Seo.  228.  Equitable  bona  fide  purchasers  ante  litem  protected. 

Sec.  229.  Purchase  through  prior  equity  not  barred. 

Ssa  230.  When  treated  as  a  party. 

Ssa  231.  Statutory  right  to  be  a  party. 

Ssa  232.  Lis  pendens  where  one  partner  only  is  served. 

Ssa  233.  Whore  purchasers  pendente  lite  might  appear. 

Seo.  234.  Change  of  trustee  pending  suit. 

Seo.  235.  Owner  must  be  served  in  condemnation  cases. 

Seo.  236.  Lis  pendens  does  not  apply  to  tax  sales. 

Seo.  237.  Notice  of  lis  pendens  not  necessary  in  tax  cases. 

SEa  238.  Lis  pendens  of  bill  to  redeem  from  tax  purchaser. 

Seo.  239.  Lis  pendens  in  partition  where  complainant  in  bill  oonveya 

Seo.  240.  Where  one  joint  plaintifiP  sells  to  another  pending  suit. 

Seo.  241.  Lis  pendens  in  cases  against  executors  and  administrators. 

Ssa  242.  Purchase  from  the  court  subject  to  lis  pendens  until  pur- 
chase paid. 

Sbo.  243.  Where  conveyance  before  suit  not  pendente  lite. 

Bug,  244  Ante  litem  equitable  owners. 

Ssa  245.'  Ante  litem  mortgagees  as  weU  as  grantees  unaffected. 

Ssa  246.  Where  a  plaintifiP  sues  for  undivided  interest. 

Ssa  247.  No  lis  pendens  after  final  decree  and  before  bill  of  review. 

Seo.  248.  Intruders  pendente  lite  not  entitled  to  be  made  parties. 

Ssa  249.  Amendment  not  required  where  a  purchase  pendente  lite. 

Sec.  250.  When  complainant's  interest  compulsorily  assigned. 

SEa  251.  Assignee  may  waive  right. 

SEa  252.  Where  litigation  collusive  intervention  admitted. 

SEa  253.  Where  Appellate  Oourt  remands  with  instructions. 

Preliminary  statement. 

Sec.  223.    It  is  proper  that  we  should  consider  in  a 
separate  chapter  questions  arising  as  to  necessary  or 
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proper  parties  and  relating  to  parties  generally,  in 
cases  involving  the  rule  lis  pendens. 

While  at  the  same  time  the  discussion  will  necessa- 
rily involve  other  questions,  yet  it  would  seem  con-, 
sistent  with  an  orderly  plan  of  the  work  that  we  should 
group  together  those  cases  which  specially  bear 
upon  the  parties  to  the  litigation  where  the  rule  lis 
pendens  has  been  apphed  or  its  appUcation  has  been 
denied. 

Pendente  lite  purchaser  not  a  necessary  party. 

Sec.  224.  It  follows  from  these  same  principles 
that  one  who  purchases  the  subject  matter  of  litiga- 
tion pending  a  suit  is  not  a  necessary  party  to  the  liti- 
gation. 

This  proposition  is  embraced  within  the  elements  of 
Lord  Bacon's  rule  itself. 

The  party  from  whom  he  purchased  continues  as 
the  representative  of  his  interest  and  the  purchaser  is 
bound  by  the  result. (1)     If  admitted  as  a  party  he 


(1)  Watson  V,  Dowling  et  al.,  26 
CaJ.  127;  Young  v.  Cardwell,  6  Lea, 
171;  Eyster  i\  Gaff  et  al.,  91  U.  S. 
521;  Doe  r.  Childress,  21  WaL  642; 
Yeatman  v.  Savings  Inst.,  95  U.  S. 
764;  Jerome  r.  McCarter,  94  U.  S. 
734;  Wickliffe's  Exrs.  v,  Brecken- 
ridge's  Heirs,  1  Bush.  443;  Hale  v. 
Langdon's  Heirs,  60  Tex.  561. 

While  the  complainant  may  either 
make  a  pendente  lite  purchaser  a 
party,  or  may  ignore  the  purchase 
and  proceed  to  final  decree  against 
the  original  parties,  such  purchaser 
is  not  entitled  to  be  made  a  party 
to  the  litigation  either  by  publica- 
tion or  by  supplemental  bill  in  the 
nature  of  an  original  bilL  1  Story's 


Eq.  Jur.  Sec.  405;  Adam's  Eq.  278 
(note  2,  p.  194);  Story's  Eq.  PL  156 
and  note. 

In  Poston  V.  Eubank,  3  J.  J. 
Marsh.  43,  it  is  held  that  a  pen- 
dente lite  purchaser  is  not  a  neces- 
sary party. 

In  Clark's  Heirs  v,  Farron,  etc., 
10  B.  Mon.  451,  the  court  holds 
that  a  purchaser  from  a  successful 
party  to  a  suit  is  not  a  necessary 
party  to  a  bill  of  review,  but  is 
bound  by  the  decision  upon  such 
bill  or  upon  a  writ  of  error,  although 
not  a  party.  The  court  say:  "A 
writ  of  error  upon  a  decree  for  title 
would  be  of  little  avail  if  the  title 
could  be  placed  out  of  the  reach  of 
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could  only  prosecute  or  defend  in  the  shoes  of  his 
grantor.  The  court  would  not  permit  any  new  ques- 
tions to  arise  in  the  cause  in  consequence  of  such 
purchase. 

It  is  probable  that,  in  the  exercise  of  its  dis- 
cretionary power,  the  court  might  permit  one 
acquiring  an  interest  pendente  lite  to  appear  and  pros- 
ecute or  defend ;  but  it  is  not  a  matter  of  right,  nor 
does  it  become  necessary  to  the  efficiency  of  the  final 
judgment  or  decree  that  the  other  parties  to  the  liti- 
gation should  cause  such  pendente  lite  claimant  to'bo 
made  a  party. 

Pendente  lite  purchaser  no  right  to  prosecute  an  appeal. 
Seo.  225.  It  follows  from  the  principle  that  a  pen- 
dente lite  purchaser  is  not  only  not  a  necessary  party 
to  a  suit  but  not  entitled  upon  his  own  motion  to  be- 
come such,  that  such  a  purchaser  has  no  right  to  pros- 
ecute a  writ  of  error  or  appeal  from  an  adverse  de- 
cision against  his  grantor.  In  a  case  where  such  a 
purchaser  at  the  time  of  rendition  of  the  judgment 


the  party  or  the  oonrt  by  a  private 
sale  immediately  after  the  decree/' 
Lord  Bacon's  rule  seems  to  imply 
that  where  the  fact  of  a  conveyance 
pendente  lite  is  brought  to  the  at- 
tention of  the  conrt,  it  might  give 
order  in  the  case  in  accordance  with 
justice  and  that  therefore  a  pen- 
dente lite  purchaser  may  bring  the 
fact  of  purchase  to  the  attention  of 
the  court,  and  be  allowed  to  defend 
in  the  name  of  his  grantor.  This 
has  been  expressly  held  in  the  State 
of  Indiana.  It  has  also  been  held 
repeatedly  that  a  grantor  by  his 
deed  authorizes  his  grantee  to  use 
his  name  for  defense  of  the  property 

18 


conveyed  by  the  deed. 

12th  of  Lord  Bacon's  ordinances 
Boszell    V.    BoszeU,  105  Ind.  77 
Steeple  v.  Downing,  60  Ind.  478 
Vail  V.  Lindsey,  67  Ind.  528;  Ex- 
parte  R  R  Co.,  95  U.  S.  221. 

In  Lord  v»  Veazie,  8How,  (U.  S.) 
250,  affidavits  were  allowed  to  be 
read  in  the  Supreme  Court  of  the 
United  States  upon  appeal  for  the 
purpose  of  showing  that  the  con- 
troversy between  appellant  and  ap- 
pellee was  not  a  real  one,  but  that 
one  of  the  parties  had  disposed  of 
his  interest  and  the  suit  was  coUu- 
give.  Upon  the  ehowing  made  the 
appeal  was  dismissed. 
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against  his  grantor  in  the  trial  court  was  permitted  to 
pray  an  appeal  in  the  name  of  his  grantor,  upon  motion 
made  in  the  Appellate  Court  to  dismiss  the  appeal,  the 
motion  was  allowed.  (1) 

Whether  assignee  in  bankruptcy  a  necessary  party. 

Seo.  226.  There  is  some  conflict  of  authority  upon 
the  question  as  to  whether  or  not  an  assignee  in  bank- 
ruptcy, where  the  bankruptcy  and  appointment  of  as- 
signee occurs  pendente  Kte,  is  a  necessary  party  to  the 
suit.  The  weight  of  authority  clearly  is  to  the  effect 
that  he  is  not  a  necessary  party;  that  where  pending 
the  suit  a  party  to  it  files  his  petition  in  bankruptcy 
and  an  assignee  in  bankruptcy  is  appointed  to  admin- 
ister upon  the  property  involved  in  the  pending  suit, 
the  assignee  and  purchasers  from  him  at  assignee's 
sale  stand  like  other  pendente  lite  purchasers  and  take 
title  subject  to  the  final  determination  of  the  pending 
case,  and  that  if  they  desire  to  become  parties  to  the 
suit  they  must  apply  to  the  court  for  leave.  Other- 
wise the  court  may  proceed  as  if  no  assignment  in 
bankruptcy  had  ever  been  made.  (2) 


(1)  Clarke  et  als.  v.  Eoohler,  32 
Tex.  679.  In  Baason  v.  Eilers  et 
al.,  11  Wia  277,  the  facts  were  that 
a  mortgagor  had  sold  the  mort- 
f^a^od  premises  pending  a  foreclos- 
ure suit  for  a  certain  sum,  and  the 
vendees  agreed  to  pay  off  the  mort- 
gage but  neglected  to  do  so,  and 
upon  a  bill  filed  to  foreclose  the 
mortgage  a  decree  was  entered 
against  the  vendor.  The  premises 
were  sold  upon  the  decree.  The 
vendees  appealed  in  the  name  of 
the  mortgagor,  thoir  vendor,  who 
himself  had  waived  an  appeal    It 


was  held  that  the  vendees  were  pen- 
dente lite  purchasers  and  had  no 
such  right  as  would  enable  them  to 
prosecute  an  appeal,  but  it  appear- 
ing in  the  record  that  the  court  be- 
low had  sot  aside  a  sale  under  the 
decree,  the  Supreme  CJourt  affirmed 
the  decree. 

*  (2)  Young  17.  Cardwell,  6  Lea,  171; 
Eyster  v.  Gaff  et  al.,  91  U.  S.  521; 
Doe  V.  Childress,  21  WaL  642;  Yeat- 
man  v.  Savings  Inst.,  95  U.  S.  764; 
Jerome  v.  McCarter,  9^1  U.  S.  734; 
Cleveland  v.  Boerum,  24  N.  Y.  613; 
Zane  v.  Fink  et  al.,  18  W.  Va.  730. 
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In  Williams  v.  Winans,  however,  it  was  held  that  a 
person  who  has  acquired  an  interest  in  the  controversy 
after  the  commencement  of  the  suit  as  assignee  or  suc- 
cessor will  in  general  he  hound  by  the  decree  and  pro- 
ceedings and  should  properly  he  made  a  party  by  sup- 
plemental bilL(l)  There  is  a  distinction  between  nec- 
essary and  proper  parties  to  a  suit.  The  assignee  is  a 
proper  party  and  the  character  of  the  reUef  sought 
may  make  him  a  necessary  party. 

Where  assignee  a  necessary  party. 

Sec.  227.  There  is  some  conflict  of  authority  upon 
the  question  whether  or  not  or  in  what  cases  an  as- 
signee of  an  interest  held  at  the  commencement  of 
a  suit  by  either  party  to  it  must  or  should  be  made  a 
party  to  the  proceedings.  A  careful  examination  of 
the  authorities,  however,  on  the  subject  will  lead  to  a 
substantial  reconcihation  of  the  apparent  conflict. 

The  general  conclusion  from  aU  the  authorities 
would  seem  to  be  that,  where  the  interest  is  volunta- 
rily assigned,  the  assignee  or  his  grantee  is  an  unneces- 
sary party  to  the  suit  because  such  cases  come  square- 
Ij^within  the  rule  of  pendente  lite  purchasers.  On  the 
other  hand  the  weight  of  authority  seems  to  be  that 
where  the  interest  is  divested  compulsorily  or  by  opera- 
tion of  law,  while  in  most  instances  the  presence  of  the 
assignee  is  not  absolutely  necessary  to  the  validity  of 
the  proceeding,  yet  it  is  desirable  and  expedient  where 
it  becomes  important  that  conveyances  should  be  made 
or  other  personal  acts  done  by  the  assignee  which  can 
not  be  enforced  otherwise  than  by  his  presence  in 
court  as  a  party  to  the  suit. 

Thus  where  it  is  necessary  to  compel  an  assignee  to 

(1)  Williams  v,  Winans,  5  Groen,  39a 


L 
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join  in  a  conveyance,  such  assignee  although  not  a 
necessary  party  for  other  purposes  in  the  case  is  a 
proper  party,  at  the  election  of  the  plaintiff.  If  the 
procurement  of  a  conveyance  for  instance  is  necessary 
it  may  be  said  that  he  is  a  necessary  party. 

The  case  is  somewhat  different  so  far  as  relates  to  a 
complainant  or  a  defendant,  where  a  defendant  goes 
into  bankruptcy  or  otherwise  loses  by  operation  of 
law  the  interest  which  he  had  at  the  commencement 
of  the  suit.  In  such  case  it  may  be  said  that  the  suit, 
while  it  does  not  abate  as  to  such  defendant,  is  defect- 
ive for  want  of  the  presence  of  the  assignee  in  bank- 
ruptcy or  other  assignee.  In  that  case  the  assignee 
should  be  brought  in  by  an  original  in  the  nature  of 
a  supplemental  bill. 

The  complainant  has  the  right  to  perfect  his  case 
in  this  way  so  as  to  avail  himself  of  the  complete 
remedy  which  he  would  have  had  against  the  as- 
signor. (1) 

Equitable  bona  fide  purchasers  ante  litem  protected. 

Seo.  228.  One  who  becomes  a  purchaser  of  real  es- 
tate at  sheriff's  sale  on  execution  made  before  a  bill  is 


(1)  story's  Eq.  PL,  156, 329, 330, 
342,  349  and  351 ;  Beanie's  PL  in  Eq. 
299;  2  Danl.  Oh.  Pr.  957.      ^ 

In  the  case  of  Smith  v.  Britten* 
ham,  109  111.  549,  complainant  after 
the  commencement  of  suit  and  be- 
fore any  hearing  or  disposition  of 
the  case  npon  the  merits  voluntaril  y 
transferred  his  interest  to  another, 
and  it  was  held  that  thereby  the 
suit  had  become  defective  for  want 
of  proper  parties  and  that  no  valid 
decree  oould  be  entered  in  the 
cause  nntil  complain smt^s  assignee 
by  a  supplemental  bill  or  otherwise 


should  make  himself  a  party  com- 
plainant to  the  cause.  See,  also, 
Mason  v.  York  &  Cumberland  K 
R  Oo.,  52  Me.  82. 

In  Daily  et  al.  v.  EeUy,  4  Dow. 
R  440,  Lord  Eldon  held  that  if 
pendente  lite  conveyances  became 
vexatious,  upon  bringing  the  proper 
parties  before  the  court  they  would 
be  enjoined. 

This  was  done  in  EchlifF  v.  Bald- 
win, 16  Ves.  267,  and  Curtis  v.  The 
Marquis  of  Buckingham,  3  Yes.  & 
Beat.  16a 
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filed  to  foreclose  a  mortgage  upon  the  same  premises, 
but  who  does  not  get  his  sherifi's  deed  until  after  the 
filing  of  the  bill  and  commencement  of  lis  pendens, 
although  made  a  party  to  the  chancery  suit,  is  not  a 
pendente  lite  purchaser. 

It  may  be  stated  as  a  general  principle  that  one 
who  has  acquired  a  complete  equitable  right  to  a 
legal  title  to  property  before  lis  pendens  commences, 
will  be  protected  as  a  bona  fide  purchaser,  although 
the  equitable  should  ripen  into  a  legal  title  pending 
suit. 

This  is  especially  true  where  the  delay  in  acquiring 
the  legal  title  is  in  consequence  of  an  omission  of 
duty  in  a  public  officer. 

And  so  likewise  where  a  party  has  acquired  an  equit- 
able title  to  property  by  contract  entered  into  bona 
fide  and  without  notice  before  suit,  he  will  be  protected, 
although  he  may  acquire  and  perfect  the  legal  title 
subsequent  to  the  commencement  of  lis  pendens. 
We  have  shown  in  a  former  chapter  that  these  are  not 
pendente  Ute  purchasers.  (1) 

Purchase  through  prior  equity  not  barred. 

Sec.  229.  Where  title  to  the  property  involved  in 
suit  is  acquired  through  a  prior  equity  existing  before 
the  commencement  of  lis  pendens  and  in  no  manner 
by  purchase  from  a  party  to  a  suit,  the  rule  lis  pen- 
dens will  not  apply. 

Thus,  where  one  had  entered  into  an  ante  litem 
contract  for  the  purchase  of  the  property,  but  the  con- 
tract had  not  beer^  fully  executed,  and  subsequently 

(1)  1  story's  Eq.  Jur^  Sees.  64,  c;  wont  et  al.  v.  Murphy,  7  Green,  548; 
Story's  Eq.  PL, Sees.  604,  a.;  Flagg  Bassett  v.  Nosworthy,  2  Leading 
V.  Mann^  2  Sanmer,  487;  Haught-     Gas.  Eq.  1,  and  notes. 
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in  pursuance  of  the  terms  of  the  contract  had  paid 
for  the  property  and  received  conveyance  of  it  from 
one  holding  the  title  at  the  time  the  contract  was 
made,  but  who  subsequently  had  been  made  a  party 
to  a  suit — in  which  suit  the  contract  was  in  no  wise 
assailed,  it  cannot  be  doubted  but  that  the  grantee 
would  receive  the  title  to  the  property  in  no  manner 
charged  with  the  lis  pendens^  although  the  convey- 
ance were  made  pending  the  suit.(l) 

In  virtue  of  his  prior  equity  through  the  ante  litem 
contract  and  not  himself  having  been  made  a  party, 
the  lis  pendens  should  not  be  given  effept  as  to  him. 

And  so  wherd  the  title  is  acquired  by  opera- 
tion of  law  resulting  from  an  ante  litem  and  prior 
equity — as  where  one  purchases  at  sheriff's  or  mas- 
ter's sale  upon  a  judgment  or  decree  which  had 
become  a  hen  prior  to  the  taking  efifect  of  lis  pendens. 

Thus  also  where  it  appeared  in  an  action  of  eject- 
ment that  after  the  issuance  but  before  the  service 
of  the  subpoena — that  is  before  hs  pendens  commenced 
— the  defendant  made  a  mortgage,  with  pK)wer  of  sale 
upon  the  property  in  litigation,  upon  which  and  after 
the  commencement  of  lis  pendens  a  sale  was  made, 
it  was  held  that  the  mortgagee  did  not  take  pendente 
hte,  and  the  purchaser  at  the  mortgage  sale  was  not 
bound  by  the  judgment  rendered  in  the  ejectment 


(1)  Shaw  V,  Padley,  64  Mo.  519. 
Hunt  i\  Haven's  Adm.,  52  N.  H. 
162,  holds  that  to  be  bound  by 
lis  pendens  the  purchase  must  be 
from  a  party  to  the  suit. 

In  Irvin's  Lessee  v.  Smith,  17 
Ohio,  226,  it  is  decided  that  the  doc- 
trine of  lis  pendens  does  not  apply 
to  one  who  has  an  interest  in  the 


property  involved  in  the  suit,  but 
who  is  not  a  purchaser  from  a  party 
to  the  suit  nor  made  a  party  him- 
self. 

That  the  bolder  of  title,  independ- 
ent of  a  p^rty  to  a  suit  and  not  de- 
rived from  a  litigant,  is  not  lx)und 
by  lis  pendens,  see  Davis  v,  Rankin 
et  aL,  50  Tex.  279. 
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case  commenced  after  the  execution  of  the  mort- 
gage. (1) 

In  such  case  it  is  clear  that  the  mortgagee  and  pur- 
chaser had  a  perfected  right  before  lis  pendens  com- 
menced, and  for  that  reason  were  not  subject  to  the 
rule  (2) 


(1)  Watson  V.  Dowling  et  aL,  26 
Cal.  127. 

(2)  This  subject  will  be  foond 
thoroughly  discussed  in  the  case  of 
Parks  V.  Jackson,  11  Wend.  448. 
Chancellor  Walworth  in  his  opin- 
ion in  that  case  adverts  to  the  cases 
which  hold  that  general  judg- 
ments at  law,  liens  on  real  estate 
generaUy  will  be  so  controlled  by  a 
court  of  equity  as  to  protect  the 
prior  equitable  right  of  third  par- 
ties against  the  legal  liens  of 
judgments,  and  also  against  pur- 
chasers under  execution  thereon, 
who  are  chargeable  with  actual  or 
constructive  notice  of  these  prior 
equities.  Ex  parte  Howe,  1  Paige's 
R 125;  Hampton  v.  Edelin,  2  Har. 
and  Johna  B.  64;  1  Atkinson  on  Cor. 
512.  That  when  the  vendee  of  the 
judgment  debtor  is  in  actual  t>o66es- 
sion  of  the  premises  under  a  con- 
tract of  purchase  executed  prior  to 
the  judgment  becoming  a  lien,  the 
purchaser  at  sheriif  *s  sale  will  have 
constructive  notice  of  his  equitable 
rights,  and  will  take  the  legal  title 
subject  to  those  rights.  Tuttle  v. 
Jackson,  6  Wend.  213;  Buck  v. 
Hallo  way's  Devisees,  2  J.  J.  Marsh. 
R.  180;  Chesterman  v,  Gardner,  5 
Johns.  Ch.  R  33.  That  in  such  cases 
if  the  whole  of  the  purchase  money 
had  been  paid  before  the  judgment, 
the  purchaser  at  sheriff's  sale 
would  hold  the  legal  title  as  the 


trustee  of  the  party  in  possession 
with  prior  equity,  and  that  when 
only  a  portion  of  the  money  had 
been  paid  prior  to  judgment  and 
sale,  then  the  remaining  payment 
^may  be  made  by  the  owner  of  the 
prior  equity  to  the  purchaser  at 
sheriff's  sale,  and  he  be  compelled 
in  equity  to  oonvey  the  le<7al  title. 
Farholts  v.Beed,16  Serg.  &  Bawle, 
267. 

But  if  the  contract  was  executed 
after  the  lien  of  the  judgment,  the 
rule  would  be  otherwise,  because 
the  equity  would  be  junior  and  not 
prior. 

Hampton  v,  Edelin,  2  Har.  & 
Johns.  B.  64;  Butts  v.  Chinn,  4  J.  J. 
Marsh.  R  641. 

Senator  Seward,  in  delivering  a 
separate  opinion  in  the  case  of 
Parks  V.  Jackson,  ante,  11  Wend. 
458,  seems  to  labor  under  the  im- 
pressioti  that  the  case  of  one  in 
possession,  under  a  contract  prior 
to  suit  or  other  prior  equity,  con- 
stitutes an  exception  to  the  rule 
lis  pendena  Such  is  certainly  a 
mistaken  view,  because  a  holder 
under  an  ante  litem  contract,  or  by 
other  right  acquired  Iwfore  suit,  is 
in  no  sense  a  pendente  lite  pur- 
chaser or  intermeddJer.  This  case 
should  not  be  classed  with  the  well 
known  exception  in  regard  to  com- 
mercial paper.  The  learned  sen- 
ator proceeds,  however,  to   point 
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When  treated  as  a  party. 

Sec.  230.  Where  in  a  creditor's  bill  a  party  went 
before  the  master  and  proved  his  claim  and  afterwards 
brought  a  bill  in  his  own  name  bringing  in  the  parties 
to  the  former  suit  and  also  the  heirs  at  law,  a  plea  of 
the  pendency  of  the  former  action  was  held  good,  Lord 
Hardwicke  saying  that  "A  plaintiff  who  comes  in  be- 
fore a  master  under  a  decree  is  quasi  a  party  to  that 
suit.  The  present  plaintiff  does  not  by  his  bill  make 
any  case  to  show  it  was  absolutely  necessary  that  the 
heir  at  law  should  be  brought  before  the  court. "(1) 

Statutory  right  to  be  a  party. 

Sec.  231.  Although  the  general  rule  is  that  a  pur- 
chaser pendente  hte  or  one  treated  as  such  cannot  of 
his  own  right  be  made  a  party  to  a  pending  suit,  yet 
that  rule  may  be  varied  by  legislation. 

The  legislature  of  New  Jersey  passed  an  act  which 
provides  that  in  any  suit  for  the  foreclosure  of 
a  mortgage  upon  or  which  may  relate  to  real  estate  or 
personal  property  in  that  State,  all  persons  claiming  an 
interest  in  or  incumbrance  on  or  lien  upon  such  prop- 
erty by  or  through  any  conveyance,  mortgage,  assign- 


'at  that  the  reason  of  the  rule  lis 
jendena  does  not  apply  in  the  case 
of  an  ante  litem  purchaser,  and 
that  "this  reason  has  no  applica- 
tion to  a  third  party  whose  inter- 
est subsists  before  the  suit  "was 
commenced,  and  who  might  have 
been  made  an  original  party." 
Hopkins  r.  McLaren,  4  Cow.  678. 

The  learned  senator,  after  show- 
ing that  this  should  especially  ap- 
ply where  the  equitable  owner  was 
in  possession  of  the  property,  says: 
"I  consider  myself  well  supported 
in  the  view  I  have  takeu  of  this 


case,  by  the  oircnmstaQce  that  I 
have  not  found,  nor  has  there  been 
shown  to  the  court,  a  solitary  case 
in  which  the  rule  lis  pendens  has 
been  applied  to  a  person  who  pur- 
chased by  contract  and  enters  into 
possession,  and  in  part  performs 
his  contract  before  suit  com- 
menced, and  then  pendente  lite 
without  actual  notice  fulfills  his 
contract  and  takes  a  deed  for  the 
land." 

(l)  Neve  V,  Weston  et  nx.,  3  Atk. 
557, 
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ment  or  any  insfcrument  which  could  be  recorded, 
registered  or  filed  in  any  public  office  of  that  State 
and  which  was  not  filed  at  the  time  the  suit  was 
commenced,  should  be  bound  by  the  proceedings  in  the 
suit,  so  far  as  such  property  is  concerned,  as  though 
such  person  were  made  a^arty  and  had  appeared  in  the 
suit  as  defendant,  and  that  all  such  persons  upon  caus- 
ing their  unrecorded  conveyance,  mortgage,  assign- 
ment, Uen  or  other  instrument  to  be  recorded  or  filed 
as  provided  by  law  would  have  the  right  to  come  in 
and  be  made  a  party  to  the  record  upon  an  apphcation 
by  petition.  (1) 

Lis  pendens  where  one  partner  only  is  served. 

Sec  232.  Where  suit  was  brought  against  a  partner 
by  creditors  to  reach  the  partnership  assets  and  but 
one  of  the  partners  was  served  with  process,  it  was 
held  that  service  upon  one  of  the  partners  created  a 
lis  pendens  so  that  intermeddlers  with  the  partnership 
assets  would  be  bound  by  the  decree  which  should  be 
entered  in  the  case. (2) 

Where  purchasers  pendente  lite  might  appear. 

Seo.  233.  Although  the  general  rule  is  that  a  pen- 
dente lite  purchaser  has  no  right  to  appear  in  the  pend- 
ing cause  and  be  allowed  to  set  up  his  rights  acquired 
by  the  purchase,  yet  it  has  been  held  and  would  seem 
to  be  within  the  meaning  of  Lord  Bacon's  rule  that 
the  court  would  have  discretionary  power  to  allow  a 
purchaser,  where  he  could  show  he  held  equitable 
rights,  to  appear  at  least  in  the  name  of  his  grantor 
and  present  those  rights. 

Where  a  railway  company  had  obtained  its  right 

(1)  Dinsmore    v.    Wesoott,    10         (2)  Dresser  v.  Wood,  15  Kas.  ML 
Green,  304;  LawsN.  J.,  1870,  p.  40. 
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of  way  upon  premises  upon  which  a  mortgage  was 
being  foreclosed,  and  it  was  clear  that  it  was 
bound  by  the  lis  pendens  to  have  known  of  the  exist- 
ence of  the  mortgage  and  was  bound  by  the  final  de- 
cree which  was  rendered  in  the  foreclosure  suit,  it  was 
said  that  it  might  have  appeared  and  been  made  a 
party  to  the  proceedings  and  have  had  a  decree  so 
framed  that  the  right  of  way  of  the  railway  acquired 
pending  the  suit  should  only  be  sold  in  case  the  resi- 
due did  not  sell  for  a  sufficient  amount  to  satisfy  the 
mortgage  debt.(l) 

Change  of  trustee  pending  suit. 

Sec.  234.  Pending  a  suit  in  chancery  against  trus- 
tees, if  other  trustees  are  substituted  in  place  of  the 
original  ones  after  the  court  has  acquired  jurisdiction 
of  the  defendants  and  the  subject  matter  of  the  suit, 
the  lis  pendens  of  the  suit  will  bind  the  substituted 
trustees  and  it  is  not  necessary  that  they  should  form- 
ally be  made  parties. 

Nor  is  an  injunction  against  the  new  trustees  nec- 
essary. The  lis  pendens  of  the  suit  will  control  and 
nullify  the  acts  of  the  new  trustees  without  injunction. 
As  a  matter  of  precaution,  however,  it  may  be  the  bet- 
ter practice  to  file  a  supplemental  bill  setting  up  the 
simple  fact  of  the  substitution  of  trustees. 


(1)  Jackson  v.  Centreville  M.  & 
A.  Co.  et  al.,  64  Iowa,  292;  Severin 
i\  Cole  et  al.,.38  Iowa,  463;  Cooley 
V,  Brayton,  16  Iowa,  10;  Cnim  v 
Cutting,  22  Iowa,  411. 

This  is  a  fair  sequence  from  the 
hmguage  of  Lord  Bacon's  order 
which  is,  "  or  the  court  made  ac- 
quainted with  the  conveyance,  the 
court  is  to  give  order   upon   the 


special  matter   according  to   jus- 
tice." 

It  seems  a  fair  construction  of 
Lord  Bacon's  ordinance  therefore 
that,  where  the  fact  of  a  conveyance 
is  brought  to  the  knowledge  of  the 
court,  it  may  make  such  order  with 
reference  to  the  party  receiving: 
such  conveyance  as  shall  be  accord- 
ing to  justice. 
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In  that  case,  however,  there  can  be  no  new  issue 
with  the  new  trustees  except  as  to  whether  they  are 
substituted  trustees.  The  pleadings  and  proofs  in  the 
original  case  will  be  treated  as  legally  and  regularly  in 
the  case  after  the  substitution. (1) 

Owner  must  be  served  in  .condemnation  suit. 

Sec.  235.  Pending  a  bill  to  foreclose  a  mortgage 
proceedings  were  had  by  a  railroad  company  to  con- 
demn the  mortgaged  lands  for  railroad  purposes,  but 
the  mortgagee  was  not  made  a  party.  It  was  held 
that  the  railroad  company  would  take  the  land  pen- 
dente lite. 

The  railroad  company  had  made  valuable  improve- 
ments  upon  the  property  and 'claimed  that  it  should 
only  pay  for  the  value  of  the  property  unimproved,  but 
it  was  held  that  it  should  pay  for  the  property  in  its 
improved  condition.  (2) 

Lis  pendens  does  not  apply  to  tax  sales. 

Sec  236.  The  authority  of  the  State  to  make  sale 
of  property  for  the  non-payment  of  dehnquent  taxes  is 
paramount  to  the  right  of  the  owner  and  all  others, 
and  where  such  sale  is  made  in  accordance  with  law, 
is  conclusive  against  all  persons ;  hence  as  against  the 
rights  of  the  State  the  pendency  of  suits  involving  the 
property  has  no  force  or  effect. 

This  constitutes  an  exception  to  the  rule  that  all 

(1)  Broraem  v.  Wood,  12  Qroen,  undivided^  share  of  the  promises 
372.  was  in  a  trustee,  and  a  now  trustco 

(2)  North  Am.  Coal  Co.  v,  Dyett  was  substituted  pendente  lite,  that 
et  als ,  2  Edw.  Ch.  115.  It  was  the  new  trustee  should  be  brouj^ht 
held  in  King  v,  Donnelly,  5  Paige,  in  by  supplemental  bill.  See,  also, 
46,  that  in  a  partition  case  where  Osgood  et  al.,  Beceivers,  v,  Ma- 
the  legal  title  to  the  estate  as  to  an  guire,  61  Barb.  69. 
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purchases  during  the  pendency  of  a  suit  are  held 
bound  by  the  decree  that  may  be  made  against  the  per- 
son from  whom  title  is  derived. 

This  exception  is  founded  upon  grounds  of  public 
policy.  The  enforcement  of  the  rule  of  Ks  pendens  in 
such  cases  would  endanger  the  very  existence  of  the 
State.  The  right  of  the  State  to  its  revenue  is  para- 
mount.   Nor  is  the  ^tate  a  party  to  the  litigation. 

Notice  of  lis  pendens  not  necessary  in  tax  cases. 

Sec.  237.  Hence  in  those  States  where  Us  pendens 
statutes  are  in  force  it  is  not  necessary  that  the  State 
or  other  taxing  power  should  file  notices  of  Ks  pendens 
under  the  statute  in  tax  proceedings.  (1)  A  hen  of  the 
judgment  against  the  property  for  the  non-payment  of 
taxes  cannot  be  created  by  the  filing  of  a  notice  of  lis 
pendens. 

The  statutes  of  the  various  States  determine  at  what 
point  of  time  in  the  proceeding  to  collect  taxes  the 
tax  shall  become  a  lien  upon  real  estate.  These  pro- 
visions vary  in  the  different  States.  In  most  of  the 
States  the  assessment  creates  the  hen,  and  when 
further  steps  are  taken  in  the  collection  of  the  tax,  as 
the  judgment,  sale  and  deed,  by  operation  of  law  they 
relate  back  to  and  take  effect  from  the  date  of  the  as- 
sessment. The  assessment  and  hen  which  it  creates 
are  public  matters  of  record,  of  which  all  purchasers 
are  bound  to  take  notice,  and  when  a  purchaser  buys 
land  which  is  subject  to  an  existing  hen  for  taxes  he 
must  see  at  his  peril  that  the  taxes  are  paid,  and  if  he 
neglects  this  duty  he  takes  the  hazard  of  a  judgment 
against  the  land,  the  lien  of  which  by  operation  of  law 

(1)  Reeve  v.  Kennedy,  43    CaL      Bigelow  on  Eq.  189. 
653;  V7right  v.  Walker,  30  Ark.  44; 
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and  by  relation  will  antedate  his  purchase.  If  the 
rule  were  otherwise  the  collection  of  taxes  would  be 
almost  impossible. 

Public  necessity  therefore  requires  that  no  notice  of 
hs  pendens  should  be  required  to  be  filed  in  this  class 
of  cases. 

And  so  where  a  lot  was  listed  in  the  name  of  A,  to 
which  B  held  an  equitable  title,  and  while  so  held  C 
became  the  purchaser  of  the  property  at  a  tax  sale, 
and  it  not  having  been  redeemed,  he  received  a  tax 
deed  for  it. 

Subsequently  to  the  purchase  at  such  tax  sale  C 
bought  the  property  of  B  and  paid  full  value  for  it, 
took  a  deed  and  went  into  possession  without  any 
actual  notice  of  any  pending  suit  or  lien  acquired  prior 
to  such  conveyance  by  B.  Subsequent  to  C's  pur- 
chase at  tax  sale,  but  before  he  received  the  deed  from 
B,  an  attachment  had  been  levied  upon  the  lot  as  the 
property  of  B,  which  attachment  was  afterwards  pros- 
ecuted  to  judgment,  sale  and  sheriff's  deed.  D  and  E 
who  purchased  and  received  the  sheriff's  deed,  brought 
suit  against  C  to  recover  the  property.  It  was  held 
that  C  was  not  a  pendente  lite  purchaser.  The  grounds 
upon  which  this  decision  was  based  were  that  the  tax 
sale  was  a  prior  proceeding  to  the  attachment  suit, 
and  that  therefore  he  had  a  right  to  prosecute  his  tax 
claim  and  obtain  satisfaction  of  it  as  a  first  incum- 
brance ;  that  to  say  that  he  was  a  pendente  lite  pur- 
chaser under  the  attachment  proceedings  would  be  to 
reverse  the  natural  order  and  postpone  the  first  to  the 
second  incumbrance  and  thus  utterly  destroy  his  tax 
claim  acquired  prior  to  and  without  regard  to  the  sub- 
sequent Hen. 


286  LAW  OF  LIS  PENDENS. 

That  the  law  requires  the  owners  of  lots  to  see  that 
the  taxes  are  paid  and  that  if  they  neglect  it  they  or 
any  one  claiming  under  them  have  no  right  to  com- 
plain of  the  consequences  of  their  own  negligence ;  that 
the  payment  of  taxes  is  one  of  the  first  and  highest 
obligations  a  citizen  owes  the  State,  and  hence  that 
any  suit  or  lis  pendens  as  between  individuals  cannot 
affect  the  right  of  the  State  to  sell  the  lot  for  taxes  or 
the  rights  of  innocent  third  parties  buying  at  such  tax 
sales ;  that  proceedings  for  the  collection  of  taxes  are 
in  the  nature  of  proceedings  in  rem,  to  which  the 
whole  world  may  be  said  to  be  parties. 

So  far,  however,  as  relates  to  the  purchase  of  B's 
equitable  title  without  regard  to  the  tax  title  acquired 
by  C,  the  latter  would  have  been  held  to  have  been  a 
pendente  lite  purchaser  and  to  have  taken  subject  to 
the  attachment  lien  upon  the  property.  (1) 

Lis  pendens  of  bill  to  redeem  from  tax  purchaser. 

Sec.  238.  While,  however,  as  against  the  S<;ate,  lis 
pendens  has  no  force  in  proceedings  for  the  collection 
of  taxes,  yet  where  the  sale  has  been  made  and  individ- 
uals have  purchased,  the  force  of  Ks  pendens  in  bills 
to  redeem  from  sales  is  effective. 

Where  a  bill  was  filed  by  the  assignee  of  a  mort- 
gage whose  assignment  had  never  been  recorded,  for 
the  purpose  of  setting  aside  a  satisfaction  of  the  mort- 
gage by  the  mortgagee  after  the  assignment,  and  to 
redeem  from  a  tax  sale,  it  was  held  that  the  lis  pendens 
of  the  bill  as  against  the  holder  of  the  tax  claim  was 
effective  and  that  the  purchase  at  the  tax  sale  was 
affected  with  the  notice  of  the  suit  and  was  bound  by 
the  decree.    In  that  case  the  purchaser  at  the  tax 

(1)  Merrick  et  al.  v,  Hutt,  15  Ark.  34a 
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sale  was  the  tenant  of  the   defendant,  the   mort- 
gagee. (1) 

Lis  pendens  in  partition  where  complainant  in  bill  con- 
veys. 

Sec.  239.  If,  after  a  plaintiff  commences  a  suit  for 
the  partition  of  lands  and  the  defendants  have  been 
served,  he  shall  sell  and  convey  the  lands  or  his  interest 
in  them  to  other  parties  pendente  lite,  the  defendants 
are  in  no  wise  bound  to  notify  the  purchaser  of  the 
pendency  of  the  suit  or  of  proceedings  taken  therein 
subsequent  to  the  time  of  conveyance. 

Purchasers  are  bound  to  know  of  the  pendency 
of  suits  commenced  by  their  grantors,  and  are  bound 
by  the  results  of  them. (2) 

Where  one  joint  plaintiff  sells  to  another  pending  suit. 
Sec  240.  Where  two  plaintiffs  sue  jointly  on  a  con- 
tract^ and  pending  the  suit  one  of  the  plaintiffs  sells 
his  interest  to  his  co-plaintiff,  it  is  discretionary  with 
the  court  to  allow  the  purchaser  to  prosecute  the  suit 
as  sole  plaintiff.  (3) 

Lis  pendens  in  cases  against  executors  an4  administrators. 
Seo.  241.  Proceedings  against  executors  and  ad- 
ministrators in  the  progress  of  the  settlement  of 
estates  are  binding  upon  those  dealing  with  them 
pending  such  suits.  Where  the  purchases  are  made 
or  transactions  had  before  final  decree,  they  are  a  lis 
pendens.  Where  they  occur  after  decree,  the  property 
is  still  bound  by  the  decree.  It  is  immaterial  whether 
it  is  because  the  judgment  is  regarded  as  notice  or  as 
res  •ad judicata.    The  result  is  the  same. 

(1)  Hawes  V.  Howland,  136  Masa         (3)  Harvey  v,  Myor  ot  al.,  9  Ind. 
267.  331. 

(2)  Baird  v.  Oorwin,  5  Harris,  4B2, 
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Where  Ks  pendens  would  apply  Kefore  decree,  res 
adjudioata  will  apply  after  decree. 

So  it  was  held  in  South  Carolina,  where  an  execu- 
trix had  fraudulently  sold  property  belonging  to  the 
estate,  and  pending  a  bill  against  her,  had  delivered  the 
property,  that  the  sale  was  fraudulent  and  the  prop- 
erty subject  to  the  debts  of  the  estate.  But  the  pur- 
chaser was  refunded  what  he  had  actually  advanced 
upon  the  property. 

In  that  case  the  court  questions  the  doctrine  that 
the  notice  of  lis  pendens  ends  with  the  final  decree. 
It  is  believed  that  the  doubt  as  to  whether  the  notice 
of  the  lis  pendens  is  ended  when  the  decree  is  entered 
is  solved  by  the  appUcation  of  the  principle  of  res 
adjudioata  to  purchases  made  of  parties  to  decrees 
and  their  privies  after  such  rendition.  (1) 

Purchase  from  the  court   subject  to   lis   pendens   until 
purchase  paid. 

Sec  242.  Where  land  is  sold  and  conveyed  under 
a  decree  of  court,  by  virtue  of  which  a  lien  is  re- 
tained upon  the  premises  sold  to  secure  the  purchase 
money,  the  case  as  against  the  purchaser  continues 
to  pend  for  the  purpose  of  enforcing  the  lien  of  the 
purchase  money.  Such  purchasers  under  decrees 
are  subject  to  the  lis  pendens  of  the  suits  until 
the  purchase  money  is  paid,  and  cannot  set  up  a 
Kmitation  against  the  pajnnent  of  the  purchase 
money.  (2) 

Where  conveyance  before  suit  not  pendente  lite. 
Seo.  243.    But  where  a  conveyance  of  property  is 
,  made  before  suit  is  commenced  to  a  purchaser  without 

(1)  Watlington  v.  Howley  et  als.,         (2)  Spenoe  et  aL  Ex  parte,  6  Lea, 
1  Desan.  (S.  C.  R)  166.  391. . 
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notice,  thft  party  acquiring  such  interest  or  title  can- 
not be  made  subject  to  the  pending  suit. 

Lord  Bacon's  rule  itself  states  that  "No  decree 
bindeth  any  that  cometh  in  bona  fide  by  conveyance 
from  the  defendant  before  the  bill  exhibited,  and  is 
made  no  party  neither  by  the  biU  nor  order.  "(1) 

The  meaning  of  that  part  of  the  rule  in  respect  to 
being  made  a  party  is  that  no  suit  is  then  commenced 
against  a  party  who  shall  have  made  such  a  convey- 
ance, not  that  the  grantee  or  his  assigns  shall  not  be 
made  .a  party  afterwards.  Ail  of  the  cases  hold  to 
the  rule  that  purchasers  before  suit  without  notice 
for  value  shall  not  be  affected  by  the  pendency  of  suits 
afterwards  brought.  The  only  cases  where  ante  litem 
grantees  and  their  assigns  can  be  successfully  brought 
within  the  force  of  lis  pendens  are  where  there  was 
actual  notice  of  the  equity  subsequently  sought  to 
be  enforced  by  a  bill,  where  the  conveyance  was 
fraudulently  made  without  consideration  to  avoid 
creditors,  or  where  the  grantee  did  not  become  a  bona 
fide  owner  of  the  property  upon  some  other  ground  of 
infirmity. 

And  it  may  be  said  generally  that  where,  although 
possession  of  real  estate  is  acquired  pendente  lite,  yet 


(1)  MitcheU  v.  Peters,  18  Iowa, 
121;  Parsons  i\  Hoyt,  24  Iowa,  155; 
Fitzgerald  v.  Gummings  %t  al.,  1 
Lea,  239;  Bailey  et  aL  v.  McGinnis 
et  al.,  57  Mo.  371;  Shaw  t;.  Padley, 
64  Mo.  522 ;  Hanghwout  et  al.  v. 
Murphy,  7  Qreen,  531 ;  Powell  v» 
Wright,  7  Beayan,  444;  Ensworth  v. 
Lambert,  4  Johns.  Gh.  605;  Scarlett 
et  aL  17.  Graham  et  aL,  28  111.  319; 
Fergus  et  aL  v.  Wood  worth  et  aL, 
44  HL  381;  Alwood  v.  Mansfield  et 


al.,  59  ni.  508;  Bennett  v,  Hotch- 
kisB  et  al.,  20  Minn.  168;  Johnson  v. 
Bobinson,  20  Minn.  171. 

And  so  where  the  conveyanoe  was 
prior  to  the  action,  the  purchaser  is 
not  bound  by  lis  pendens,  although 
his  grantor  subsequently  becomes  a 
party  to  the  suit.  Farmers'  Nat*l 
Bk.  of  Salem  v.  Fletcher,  44  Iowa, 
253;  Macey  v.  Fen  wick's  Admrs.,  9 
Dana,  200;  Fen  wick's  Adm.  v,  Ma- 
oey,  2  B.  Mon.  470. 
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under  a  title  disconnected  with  and  independent  of 
that  of  the  defendant  in  the  pending  suit,  the  rule  lis 
pendens  wiU  not  be  apphed. 

If  not  applied  where  the  conveyance  is  from  the  de- 
fendant, certainly  it  could  not  be  where  the  convey- 
ance or  possessory  right  is  acquired  from  a  stran- 
ger to  the  defendant  and  not  a  party  to  the  suit. 

It  is  a  universal  rule  that  in  order  to  apply  the  rule 
lis  pendens,  the  party  against  whom  it  is  invoked  must 
take  from  a  party  to  the  suit  gg^weU  as  acquire  the 
interest  pending  the  suit.  And  so  where  several  per- 
sons are  the  owners  of  a  tract  of  land  as  tenants  in 
common,  and  the  interest  of  one  of  them  passes  to  a 
purchaser  under  execution  sale,  and  he  brings  eject- 
ment against  the  execution  debtor  alone  and  recovers 
judgment,  neither  the  other  tenants  in  common,  nor 
their  grantees  who  purchase  and  enter  upon  the  land 
pending  suit,  can  be  dispossessed  by  the  sheriff  by 
virtue  of  the  writ  of  restitution  issued  upon  th6  judg- 
ment rendered  against  the  one  alone. 

This  principle  is  not  in  .conflict  with  the  doctrine 
that  if  a  party  to  a  suit  conveys  land  pending  the  liti- 
gation and  the  grantee  enters  upon  the  land  with  or 
without  notice  of  the  pending  suit,  he  is  bound  by  the 
judgment  and  is  liable  to  be  dispossessed  by  the  writ 
of  restitution  issued  thereon,  although  not  a  party. 

Ante  litem  equitable  owners. 

Sec.  244.  We  have  seen  in  determining  this  question 
of  fact  that  the  registry  or  recording  laws  of  the  sev- 
eral States  are  to  be  taken  into  the  account. (1) 

And  so  if  a  claimant  had  contracted  for  the  purchase 
of  real  estate  out  of  possession,  but  had  not  recorded 

(1)  Fessler's  Appeal,  75  Pa.  St.  483;    Parks  v.  Jackson,  11  Wend.  442. 
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his  contract,  and  one  occupying  such  position  with 
reference  to  the  recording  laws  as  to  require  that  in- 
struments relating  to  the  conveyance  of  real  estate 
should  be  recorded  in  order  to  be  effective  against  him 
should  commence  a  suit  involving  the  title  to  the 
property  purchased,  the  object  of  which  would  be  nec- 
essarily to  defeat  the  purchase,  the  contracting  claim- 
ant, although  his  contract  were  dated  and  executed 
prior  to  the  commencement  of  the  suit,  would  not 
have  acquired  a  right  to  the  property  before  the  suit 
became  effective  upon  it  and  would  be  treated  as  a 
pendente  lite  purchaser. 

But  if  the  contract  had  been  recorded  prior  to  the 
commencement  of  the  siiit,  his  right  would  have  been 
perfected  or  estabUshed  before  the  suit  took  effect 
upon  the  property,  so  that  he  might  subsequently  re- 
quire his  vendor,  notwithstanding  the  suit,  to  comply 
with  the  contract  and  vest  in  him  the  legal  title,  and 
so  would  be  a  bona  fide  purchaser  for  value  and  without 
notice. 

Thus  numerous  examples  might  be  given  illustrative 
of  this  proposition.  If  the  claimant  as  against  the 
whole  world  had,  at  the  time  lis  pendens  became  ef- 
fective as  to  him,  acquired  an  equitable  right  to  the 
subject  matter  of  litigation  so  that,  as  against  the  de- 
fendant, he  could  enforce  in  the  courts  a  legal  title  to 
the  property,  or  if  such  legal  title  had  vested  in  him 
bona  fide,  and  without  notice  of  the  pending  suit  be- 
fore, as  against  strangers,  the  suit  became  effective 
upon  the  property,  he  would  fall  within  the  class  of 
ante  litem  claimants ;  but  on  the  other  hand,  if  such 
equitable  right  or  legal  title  was  not  acquired  or  per- 
fected as  against  the  public,  until  after  the  suit  had 
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become  effective  upon  the  property,  he  would  be  a  pen- 
dente lite  purchaser  and  become  subject  to  the  judg- 
ment or  decree  finally  to  be  entered  in  the  pending 
case. 

Ante   litem   mortgagees  as  well  as  grantees  unaffected. 

Sec.  245.  And  this  is  equally  true  of  mortgages. 
Mortgagees,  as  well  as  grantees  under  deeds  and  bills 
of  sale  made  by  persons  holding  titles  and  not  parties 
to  the  pending  litigation,  are  unaffected  by  the  subse- 
quent lis  pendens. 

And  the  same  reasons  for  it  that  exist  in  cases  where 
absolute  conveyances  are  made,  also  exist  for  the  ap- 
plication of  the  rule  to  mortgagees.  Parties  are  only 
required  to  examine  the  records  of  suits  involving  the 
persons  with  whom  they  deal  and  from  whom  they  ac- 
quire title  and  their  grantors.  They  cannot  be  held 
bound  to  search  for  suits  involving  other  persons  than 
those  ocurring  in  the  chain  of  title  under  which  they 
become  purchasers.  This  may  be  illustrated  by  the 
case  of  Stuyvesant  v.  Hone,  which  was  a  bill  filed  by 
a  junior  mortgagee  of  a  mortgage  made  pending  a  suit, 
asking  the  aid  of  a  court  of  equity  to  enforce  the  famil- 
iar doctrine  requiring  the  mortgagee  of  several  tracts 
pledged  to  secure  the  same  indebtedness  to  proceed  to 
foreclose  against  the  several  tracts  in  the  inverse  order 
of  aUenation. 

The  first  mortgage  was  executed  before  the  suit  and 
covered  several  tracts,  only  one  of  which  was  embraced 
in  the  junior  mortgage.  Pending  the  suit  to  foreclose 
the  second  mortgage,  of  which  the  first  mortgagee  had 
no  actual  notice,  a  portion  of  the  property  included  in 
the  first  mortgage  but  not  in  the  second  was  released 
without  diminishing  the  indebtedness,  thereby  leaving 
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the  property  to  which  the  second  mortgagee  was  forced 
to  look  for  his  security  so  heavily  incumbered  as  to 
materially  impair  the  value  of  the  junior  mortgage. 
The  right  of  the  junior  mortgagee  to  the  relief  sought, 
depending  upon  notice  lis  pendens,  the  court  held  that 
the  senior  incumbrancee  could  not  be  charged  with 
constructive  notice  lis  pendens  of  the  suit  for  fore- 
closure. (1) 

Where  a  plaintiff  sues  for  undivided  interest. 

Sec.  246.  Where  a  plaintiff  brings  suit  for  an  undi- 
vided interest  in  real  estate  and  pending  the  suit  buys 
in  and  takes  conveyance  of  the  remaining  interests. 


(1)  Stnyvesant  v.  Hone,  1  Sandf. 
Gh.  419;  Sttiyyesant  v.  Hall,  2  Barb. 
Oh.  151. 

The  case  of  StnyyeBant  ti.  Hone 
et  ala,  1  Sandf.  419,  ia  a  somewhat 
complicated  illustration  of  the  ai>- 
plication  of  the  rule  that  lis  pen- 
dens does  not  affect  one  who  has 
paramoiint  title  superior  to  that 
of  all  the  parties  to  the  suit,  but  ap- 
plies only  to  those  who  derive  their 
tiUe  to  the  subject  matter  of  the 
suit  from  a  party  to  it  after  its  com- 
mencement. 

In  that  case  a  tract  of  land  was 
mortgaged  to  S.  H  subsequently 
acquired  a  lien  on  it  which  became 
known  to  S.  H,  without  notice  to  S 
or  making  him  a  party,  proceeded 
in  chancery  to  enforce  his  lien  and 
the  lands  were  sold  by  the  master 
to  T.  The  lands  were  subsequently 
subdivided  into  fifty-six  building 
lots,  a  part  of  the  lots  were  mort- 
gaged by  T  to  H  and  the  residue 
were  discharged  from  the  lien  by 
the  sale  of  the  master.  The  trans- 
fers between  H  and  T  were  duly  re- 


corded. S  had  no  knowledge  of  any 
of  these  proceedings.  Afterwards  H 
proceeded  to  foreclose  T's  mortgage 
in  chancery  and  at  the  commence- 
ment of  the  suit  filed  notice  of  lis 
pendens  under  the  statute,  it  being 
in  a  State  where  lis  pendens  stat- 
utes were  in  force.  S  having  no 
notice  of  this  suit  during  its  pend- 
ency released  to  T  from  his  mort- 
gage forty-two  of  the  fifty-six  lots, 
retaining  fourteen  lot£^  subject  to 
his  mortgage,  which  were  a  part  of 
those  lots  mortgaged  by  T  to  H. 
It  was  held,  first,  that  S  was  not 
chargeable  with  constructive  notice 
of  the  first  chancery  suit  of  H  or  of 
his  sale  under  his  decree;  second, 
that  the  recording  of  the  convey- 
ance to  T  and  of  T's  mortgage  was 
not  notice  to  S,  and  that  on  releas- 
ing S  was  not  bound  to  search  the 
records  for  conveyances  or  incum- 
brances; and  third,  that  neither  of 
the  foreclosure  suits  of  H  or  the  lis 
pendens  filed  affected  S  with  H's 
proceeding  or  his  rights  under  T's 
mortgage. 
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and  no  special  objection  is  made  in  the  trial  court 
on  account  of  the  purchase  having  been  made  pending 
the  suit,  it  was  held,  on  an  appeal  to  the  Supreme 
Court,  that  the  judgment  would  not  be  disturbed  on 
that  ground. 

In  order  to  have  invoked  the  judgment  of  the  Su- 
preme Court  upon  the  question  of  the  legahty  of  ad- 
mitting the  evidence  of  a  pendente  Ute  purchase,  the 
defendant  ought  to  have  made  special  objection  in  the 
trial  court.  In  that  case  the  alienation  did  not  affect 
unfavorably  the  subject  matter  of  htigation,  because 
the  remaining  interests  were  brought  by  the  purchase 
and  conveyance  within  the  jurisdiction  of  the  court, 
and  there  was  no  attempt  to  evade  jurisdiction. 

So  Ukewise  where,  pending  a  suit  involving  the  title 
to  lands,  one  of  the  defendants  delivered  to  a  co-dje- 
fendant  a  deed  from  the  plaintiff  to  the  latter  defend- 
ant, which  had  remained  undelivered  and  without 
effect  up  to  that  time,  and  the  court  afterwai'ds  en- 
tered a  decree  in  the  case  in  favor  of  the  plaintiff,  dis- 
regarding the  fact  of  the  delivery  and  existence  of  the 
deed,  it  was  held  that  the  parties  to  the  suit  were 
concluded  by  the  decree. 

However  erroneous  a  decree  may  be  as  between  the 
parties  and  their  privies  it  is  binding  and  in  fuU  force 
until  reversed.  (1) 

No  lis  pendens  after  final  decree  and  before  bill  of  review. 
Sec.  247.  Lis  pendens  ends  with  a  decree  of  dis- 
missal of  a  bill  even  where  it  is  brought  by  infants  and 
does  not  exist  when  subsequently  a  bill  of  review  is 
filed  to  reverse  the  decree.  A  statute  allowing  infants 

(1)  Moore  et  aL  v.  Worley  et  al.,     21  Iowa,  44L 
24  Ind,  81;  MoGregor  v.  McGregor, 
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to  file  a  bill  of  review  within  five  years  after  they 
reach  their  majority  does  not  change  this  rule. 

A  bill  filed  by  infants  was  dismissed  on  final  hearing. 
A  biU  of  review  was  subsequently  filed  and  the  decree 
of  dismissal  reversed.  A  purchase  was  made  of  the 
property  involved  in  the  litigation  after  the  dismissal 
of  the  bill  and  before  the  bill  of  review  was  filed.  The 
court  held  in  that  case  that  the  purchase  was  not  pen- 
dente hte.  The  court  say :  "A  decree  which  puts  an 
end  to  the  suit  has  not  heretofore  been  considered  less 
final  because  it  was  subject  within  a  limited  time  to 
be  reviewed  upon  a  bill  of  review. 

The  argument  for  complainants  is  that  the  statute 
giving  the  infants  a  day  after  they  come  of  age  to  file 
a  bill  of  review  is  to  be  taken  as  part  of  the  decree 
itself  and  considered  as  if  the  privilege  was  contained 
on  its  face  and  that  the  legal  effect  thereof  is  that  it 
remains  a  matter  pendente  lite  ftntil  the  rights  reserved 
by  the  decree  are  extinguished.  I  do  not  consider  it 
at  all  important  to  determine  in  this  case  whether  the 
statute  is  to  be  so  blended  with  the  decree  as  to  form 
a  part  of  it,  for  if  the  decree  had  in  terms  reserved  to 
the  complainants  the  right  to  showing  cause  against 
it  after  they  arrived  at  age,  it  would  not  have  had 
the  effect  of  continuing  the  cause  until  that  period." 

•  ■  *  *  "Nothing  is  reserved  or  left  for  further  de- 
termination by  the  court,  but  the  whole  controversy 
between  parties  is  disposed  of  and  a  final  end  put  to 
that  particular  cause;  and  I  cannot  perceive  that  the 
decree,  being  against  infants,  at  all  changes  its  char- 
acter or  alters  its  effect  as  to  third  persons.  "(1) 

(1)  Lndlow^s  Heirs  v.  Eidd^s  Exr.      3  Met  (Ey.)  454,  seems  in  conflict 

et  ols.,  3  Ohio,  54L  with  the  above  case.    In  that  case 

The  case  of  Earl  et  aL  v.  Conch,      a  bill  had  been  filed  myolviDg  slaves 
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Intruders  pendente  lite  not  entitled  to  be  made  parties. 

Sec.  248.  In  determining  whether  it  is  necessary 
to  admit  a  party  to  a  pending  suit,  it  becomes  material, 
to  determine  whether  there  is  a  lis  pendens  or  not. 

As  to  the  applicant  to  be  made  a  party,  he  is  not 
entitled  as  a  matter  of  right  to  be  made  a  party,  for 
he  is  an  intruder  and  is  already  represented  by  the 
party  from  whom  he  acquired  his  interest ;  but  if  lis 
pendens  does  not  exist,  and  he  has  an  interest,  he  is 
entitled  to  be  made  a  party.  (1) 

Amendment  not  required  where  a  purchase  pendente  lite. 

Sec.  249.  Where  a  purchase  has  been  made  of  the 
subject  matter  of  the  litigation  pending  the  suit,  it  is 
unnecessary  to  amend  the  pleadings  setting  up  the 
fact  of  purchase. 

The  pendente  hte  interraeddler  must  stand  in  the 
shoes  of  his  grantor,  and  has  no  right  to  demand  to  be 
made  a  party.    There  is  no -new  issue  which  can  be 


and  after  decree  ia  the  trial  court 
and  during  the  period  of  infancy 
of  one  of  the  parties  to  the  suit  and 
before  the  time  within  which  a  bill 
of  review  could  be  filed,  the  slaves 
were  sold.  Upon  a  bill  of  review 
he  decree  was  subsequently  re- 
versed. It  was  held  that  the  pur- 
chaser of  the  slaves  took  pendente 
lite.  The  court  cites  in  support  of 
that  view  two  other  cases  decided 
by  the  same  court,  to- wit:  Olarey  et 
ai.  V,  Marshall's  Seirs,  4  Dana,  96; 
Debell  v.  Poxworthy,  9  B.  Hon. 
228.  The  reasoning  of  the  Ohio 
case  is  the  more  satisfactory. 

(1)  Garter  v.  Mills,  80  Mo.  437. 

In  the  case  of  Parks  v.  Jackson, 
11  Wend.  442,  it  was  held  that  a 
purchaser  of  land  by  contract  who 


by  the  terms  of  his  contract  has 
the  right  to  take  possession  and 
has  a  day  for  payment  of  the  pur- 
chase money  and  who  enters  into 
possession  according  to  his  con- 
tract and  makes  valuable  improve- 
ments, pays  the  pusehase  money 
and  obtains  a  deed  in  pursuance  of 
his  contract,  is  not  affected  by  lis 
pendens,  although  the  purchase 
money  was  paid  and  deed  obtained 
subsequent  to  the  commencement 
of  the  suit  against  his  vendor  to 
avoid  the  title  which  was  conveyed 
as  fraudulently  obtained.  Such  a 
purchaser,  having  entered  into  oca- 
tract  in  good  faith  and  without 
notice  previous  to  the  filing  of  the 
bill,  would  not  be  affeotsd  by  the 
result  of  the  suit. 
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tried  or  formed  by  reason  of  the  pendente  lite  pur- 
chase. It  is  therefore  not  necessary  to  amend  the  bill 
or  other  pleadings  setting  up  the  fact  of  purchase. 

The  eflfect  of  the  lis  pendens  is  to  overreach  and 
annul  all  conveyances  without  bringing  the  party 
before  the  court  or  introducing  any  proof  with- re- 
spect to  the  transfer.  There  is  no  new  issuable  fact 
to  be  tried  or  triable.    The  law  executes  itself. 

It  might  be  well  in  practice,  however,  to  recite  in 
decrees  or  judgments  such  aUenations  for  the  purpose 
of  connecting  the  record  of  the  suit  with  the  transfers, 
if  recorded.  To  support  such  recitals  evidence  is  ad- 
missible under  the  original  pleadings. (1) 

When  complainant's  interest  compulsorily  assigned. 

Sec  250.  But  on  the  other  hand  where  a  com- 
plainant's interest  is  involuntarily  assigned  by  reason 
of  his  bankruptcy,  insolvency,  or  other  Uke  cause, 
the  assignee  is  entitled  to  supply  the  defects  of  the 
suit,  if  it  has  become  defective  merely,  and  to  continue 
it  so  as  to  enforce  the  interest  or  right  which  has 
passed  to  him  as  the  assignee. 

If  the  person  succeeding  to  the  interest  of  the  com- 
plainant shall  take  no'  steps  to  perfect  the  case,  the 
defendant  by  proper  apphcation  to  the  court  may  com- 
pel the  perfection  of  the  cause,  if  he  so  desire,  and 
upon  such  application  the  court  will  enter  a  nisi  rule 
that  unless  such  assignee,  within  a  day  named,  shall 
proceed  to  perfect  the  cause  the  suit  will  be  dismissed. 

The  court,  however,  will  give  a  reasonable  time 
within  which  the  assignee  may  perfect  the  cause. (2) 

(1)  Keller  v.  Miller,  17  Ind.  206.      849,  330,  329;  Beames'  Pleas  in  Eq. 

(2)  Zane  v.  Fink  et  aL,  18  W.  Va.  299;  Williams  i7.  Kinder,  4  Ves.  887; 
698;  Story's  Eq.  PL  156,  851,  342,      Wheeler  v.  Malins,  4  Madd.  171; 
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Assignee  may  waive  right. 

Sec.  251.  But  where,  after  a  compulsory  or  other- 
wise involuntary  assignment  shall  have  occurred,  and 
the  assignee  shall  proceed  in  the  cause  without  taking 
steps  to  be  brought  before  the  court,  whether  the 
interest  assigned  be  that  of  a  complainant  or  defend- 
ant, the  right  to  have  the  cause  perfected  or  the  defect 
arising  from  the  assignment  removed  will  be  waived 
and  the  cause  may  proceed  for  such  purposes  as  are 
possible  or  within  the  power  of  the  court  to  grant  in 
the  absence  of  such  assignee. (1) 

Where  litigation  collusive  intervention  admitted. 

Seo.  252.  When  collusive  litigation  is  in  progress, 
which  may  result  in  injury  to  one  interested  in  the 
property  in  htigation,  whether  such  person  acquire 
his  interest  prior  to  or  pending  suit,  he  ought  to  be 
admitted  so  as  to  litigate  the  questions  involving  his 
interest  and  defeat  contemplated  fraud. 

A  judgment  was  obtained  in  April  against  a  party 
whose  lands  were  covered  by  two  mortgages,  and  dur- 
ing the  same  month  a  levy  was  made  under  which  the 
land  was  sold  in  June  and  purchased  by  M,  who  was 
surety  for  the  defendant  for  the  debt  merged  in  the 
judgment.  In  May  actions  were  commenced  to  fore- 
close the  mortgages  and  notices  of  Us  pendens  were 
then  filed. 


Randall  v.  Mumford,  18  Ves.  427, 
note  1;  Porter  v.  Cox,  5  Mad.  80; 
Bades  v.  Harris,  20  Eng.  Oh.  &  1 
Young  &  Collier,  230;  Solomon  v. 
Solomon,  13  Sim.  516;  2  DanU's  Ch. 
Pr.  957 ;  Sharp  v.Hollet,  2  S.  &  8.496 ; 
Deas  V.  Thome  et  al.,  3  Johns.  543; 
Sedgwick  v.  Cleveland  et  al.,  7 
Paige,  287;  Garr  v.  Qomey,  9  Wend. 


649. 

In  Anderson  v.  Wilson  et  al.,  100 
Ind.  408,  it  is  said, "  The  fact  that 
Yoorhies,  pending  the  proceedings 
in  the  cross-bill,  was  adjudged  a 
bankrupt,  would  not  defeat  the 
jurisdiction  of  the  court." 

(1)  GKllespie  et  ox.  v,  Bailey  et  aL, 
12  W.  Va.  70. 
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The  mortgagor  answered,  alleging  the  sheriff's  sale 
and  disclaiming  any  further  interest.  M  thereupon 
filed  his  petition,  charging  the  two  mortgages  to  be 
fraudulent,  and  asking  to  be  allowed  to  intervene  as  a 
party. 

In  deciding  the  case  the  court  in  a  majority  opinion 
say:  "It  appears  that  the  mortgages  which  are  sought 
to  be  foreclosed  in  these  actions  between  son  and 
father  in  the  one  case,  and  between  wife  and  husband 
in  the  other,  are  pretensive  and  fraudulent,  and  made 
to  hinder,  delay  and  defeat  the  creditors  of  the  mort- 
gagor; audit  is  very  manifest  that  no  such  defense 
will  be  set  up,  for  the  defendant,  in  the  actions  for  fore- 
closure, has  answered,  saying  that  he  had  no  further 
interest  therein  since  the  purchase  of  the  mortgaged 
premises  by  the  petitioner  at  the  sheriffs  sale."  *.*  * 

"Unless  there  be  some  way  by  which  the  petitioner 
could  be  protected  against  such  a  result  a  gross  fraud 
would  be  practiced  upon  him  through  the  forms  of  law, 
provided  the  allegations  in  his  petition  be  .true.  "(1) 

Where  Appellate  Court  remands  with  instructions. 

Seo.  253.  Various  cases  have  arisen  involving  the 
rights  of  third  parties  where  courts  of  last  resort  upon 
cases  appealed  or  writs  of  error  to  such  courts  have 
remanded  cases,  with  directions  to  the  court  below  as 
to  the  judgments  or  decrees  which  the  inferior  court 
should  enter. 

It  is  uniformly  held  in  such  cases  that  where  a  case 
has  been  decided  by  the  Appellate  Court  and  remanded 
with  directions  as  to  the  proceedings  to  be  had  in  the 
court  below,  none  of  the  parties  to  the  litigation 
have  a  right  to  raise  any  question  in  the  inferior 

(1)  Ex  parte  Mobley,  ia  re  MaAfee  v.  McAiea,  19  S.  0.  337. 
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court  touching  the  correctness  of  the  decision  of  the 
Appellate  Court,  or  to  raise  any  new  issues  to  be  de- 
cided by  the  inferior  court. 

The  decision  of  the  Appellate  Court  in  such  cases 
is  a  final  determination  of  the  rights  of  the  parties  to 
the  Utigation.  All  that  remains  for  the  inferior  court 
to  do  is  in  the  nature  of  merely  ministerial  duty. 

Hence  it  was  decided  in  Arkansas,  in  a  case  where 
one  of  the  parties  had  died  pending  a  case,  that  the 
determination  of  the  Appellate  Court  was  legally  ex- 
ecuted without  bringing  in  new  parties  or  making  the 
personal  representatives  of  the  deceased  parties  to  the 
case  wlien  re-docketed  in  the  inferior  court. 

In  that  case  one  of  the  parties  had  conveyed  pend- 
ing the  Utigation  to  one  of  the  heirs  of  the  deceased 
party,  and  it  was  held  that  it  was  not  necessary  to 
bring  in  the  grantee  of  the  deceased  party,  but  that 
the  decree  of  the  inferior  court  executing  the  mandate 
of  the  Appellate  Court  was  binding  upon  the  heirs  of 
the  deceased  party  as  well  as  upon  his  grantee. (1) 

(1)  Ashley  et  al.  v.  Onimingham  ex  dem.  Hawley  v.  Porter  et  aL,  5 

et  al.,  16  Ark.  173;  Cunningham  v.  Eng.  190;  SheUer's  Exra  v.  May's 

Beebe  et  al.,  18  Ark.  673;  Forten-  Exra.,  6  Oranch,  266;  Ex  parte  To- 

berry  r.Frazier  et  aL,5  Ark.202;  Doe  bias  Watkins,  3  Pet  193. 


CHAPTEE  XII. 

THE  APPLICATION  OF  LIS  PENDENS  TO  ANTECEDENT  LIENS. 

Sbo.  254.  General  statement. 

Ssa  255.  Attorney's  lien  for  compensation  and  ooets. 

Saa  256.  Particular  or  oharging  lien. 

SEa257.  This  lien  in  the  United  States. 

Ssa  258.  Attorney's  general  lien. 

Sbo.  259.  When  attorney's  lien  attaches. 

Ssa  260.  Attorney's  lien  may  be  waived. 

Ssa  261.  Contract  between  attorney  and  client. 

Sec.  262.  Fees  secured  by  special  statute. 

Sbo.  263.  Maintenance  and  champerty. 

Ssa  264.  Lis  pendens  of  attorney's  or  solicitor's  fee& 

Sso.  265.  Bill  to  enforce  attorney's  lien. 

SBa  266.  Attorney's  lien  upon  fund  in  court 

Seo.  267.  Lis  pendens  of  attachment  proceedings. 

Sec.  268.  Actions  in  aid  of  suit. 

Ssa  269.'  Lis  pendens  of  bankruptcy  proceedings. 

Seo.  270.  Actual  notice  equivalent  to  notice  lis  pendens. 

Ssa  271.  Lis  pendens  apphed  to  mechanic's  liens. 

Ssa  272.  Lis  pendens  applied  to  vendor's  liens. 

Ssa  273b  Ids  pendens  of  bill  to  enforce  vendor's  lien. 

Ssa  274.  Lis  pendens  in  foreclosure  cases. 

Ssa  275.  Lis  pendens  of  creditor'p  bilL 

Ssa  276.  Pending  bUl  of  discovery  lien  on  assets. 

Ssa  277.  When  creditor's  bill  no  lis  pendens. 

Ssa  278.  Lis  pendens  of  mortgage  foreclosure. 

Ssa  279.  Creditor's  bill  against  funds. 

Sec  280.  Bill  of  discovery  when  judgment  not  a  lien. 

Ssa  281.  When  mortgage  and  notes  are  assigned  pendente  lite. 

Seo.  282.  When  purchaser  under  mortgage  pendente  lite. 

SEa  283.  When  purchaser  pending  creditor's  bill  pendente  lite. 

Seo.  284.  A  purchaser  on  execution  pending  suit. 

Ssa  285.  Lis  pendens  of  bill  to  set  aside  deed. 

Bsa  286.  Prior  right  to  fund  waived  by  negligence. 

Seo.  287.  Payment  to  credit  of  court  pending  suit. 

Sbo.  288.  Pendency  of  partition  cases  does  not  withdraw  lands  from 

execution. 

Seo.  289.  When  no  lis  pendens  in  favor  of  second  mortgagee. 
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Sxa  290.    Lis  pendens  in  Tennessee  where  prooeedings  by  attachment 

allowed  in  chanoery. 
Sec.  291.    Estoppel  and  lis  pendena 

General  statement. 

Seo.  254.  There  are  various  species  of  liens,  more 
or  less  connected  with  pending  causes  in  court,  to 
which  the  appUcation  of  the  rule  Us  pendens  gives 
efficiency  to  the  date  of  the  hen  prior  to  the  com- 
mencement of  the  lis  pendens.  In  such  cases  when 
the  jurisdiction  of  the  court  attaches — when  lis  pen- 
dens commences — ^it  may  be  said  to  energize  and  give 
life  to  the  hen  back  to  the  anterior  date  when  the  hen 
attached. 

Among  these  are  various  creditor's  hens,  the  hens 
of  attorneys  and  solicitors  for  fees,  the  hens  for  the  un- 
paid purchase  money  of  real  estate,  of  proceedings  by 
attachment,  of  mechanic's  and  material  men  for  labor 
performed  and  material  furnished,  of  mortgages  and 
trust  deeds,  of  ancillary  proceedings  in  aid  of  suits  at 
law  in  personam,  and  proceedings  in  bankruptcy. 

So  also  actual  notice  brought  to  the  knowledge  of 
one  prior  to  the  purchase  of  equitable  and  legal  rights, 
anterior  to  the  origin  of  res  htigiosa,  may  under  cer- 
tain circumstances  have  the  effect  of  a  lis  pendens  as 
against  the  person  acquiring  such  knowledge  and  bind 
the  conscience,  enabling  courts  to  enforce  the  rights 
acquired  against  such  persons,  as  though  there  were  an 
actual  lis  pendens. 

Attorney's  lien  for  compensation  and  costs. 

Sec  255.  A  lien  may  be  defined  to  be  "a  charge  im- 
posed upon  specific  property  for  the  performance  of 
an  acL" 

Bouvier's  definition  is  a  better  one,  that  "a  lien  is  a 
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hold  or  claim  which  one  person  has  upon  the  property 
of  another  as  a  security  for  some  debt  or  charge. ''(1) 

By  the  common  law  of  England,  and  also  by  the  laws 
of  most  of  the  State?  of  the  Union,  attorneys  at  law  arid 
sohcitorsin  chancery  have  alien  upon  certain  property 
of  their  chents  as  security  for  their  compensation. 

This  Hen  extends  to  a  fund  recovered  by  their  aid, 
whether  in  legal  or  equitable  proceedings.  It  is  of 
two  kinds.  The  first  is  termed  a  special  or  charging 
hen  and  is  imposed  upon  the  property  of  the  client  on 
account  of  labor  bestowed  or  money  expended  in 
regard  to  that  particular  property. 

The  other  lien  which  is  allowed  an  attorney  is*  a 
more  general  one,  extending  not  only  to  the  property 
of  the  cUent  upon  which  the  labor  has  been  performed, 
but  to  all  property  of  a  chent  held  by  an  attorney  for 
such  sum  as  will  be  due  him  on  account  of  professional 
services.  (2) 

Particular  or  charging  lien. 

Sec.  256.  In  England  the  particular  or  charging 
hen  was  early  recognized  by  the  common  law  as  being 
founded  upon  principles  of  equity  and  justice.  (3) 

It  is  analogous  to  the  lien  of  the  mechanic  for  the 
labor  which  he  bestows  upon  specific  pieces  of  prop- 
erty. The  courts  have  always  been  careful  to  protect 
and  enforce  such  liens. 

Now  in  England  the  subject  has  been  covered  by 
statute.  23  and  24  Vict.,  C.  127,  Sec.  28,  provides 
that  "in  every  case  in  which  an  attorney  or  solicitor 
shall  be  employed  to  prosecute  or  defend  a  suit,  matter 

(1)  CivQ  Code  of  Cal.,  Sec.  2872;      McDonald  v.  Napier,  14  Qa,  89. 
2  Bouv.  Law  Die.  (tit.  "Hen")  88.  (3)  Weeks  on  Attorneys,  869. 

(2)  Weeks    on    Attorneys,   369; 
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or  proceeding  in  any  court  of  justice,  it  shall  be  law- 
ful for  the  court  or  judge  before  whom  any  such  suit, 
matter  or  proceeding  has  been  heard  or  shall  be  depend- 
ing, to  declare  such  attorney  or  solicitor  entitled  to  a 
.  charge  upon  the  property  recovered  or  preserved,  and 
upon  such  declaration  being  made  such  attorney  or 
solicitor  shall  have  a  charge  upon  and  against,  and 
have  right  to  payment  out  of  the  property,  of  what- 
soever nature,  tenure  or  kind  the  same  may  be,  which 
shall  have  been  recovered  or  preserved  through  the 
instrumentality  of  any  such  attorney  or  solicitor,  for 
the  taxed  costs,  charges  and  expenses,  or  in  reference 
to, such  matter  or  proceeding." 

The  act  also  declares  any  conveyance  or  act  done  for 
the  pui-pose  of  defeating  the  lien  to  be  void.(l) 

Although  a  particular  lien,  it  applies  to  all  docu- 
ments or  papers  in  the  hands  of  the  attorney  relating 
to  the  employment.  (2) 

It  also  extends  to  articles  to  be  exhibited  to  wit- 
nesses on  the  trial,  (3)  or  to  money  or  other  property 
recovered  by  their  aid. (4) 

The  plaintiff  can  not  release  or  discharge  this 
lien .  (5) 

The  lien  attaches  to  money  paid  or  payable  into 
court  in  a  tjause,  and  to  money  paid  to  the  chent  by 


(1)  23  and  24  Vict  0. 127,  Sec.  26. 

(2)  Hollia  V.  Claridge,  4  Taunt 
807;  Spark  v,  Spicer,  1  Ld.  Baym. 
322,  738;  Gist  v.  Hawley,  33  Ark. 
233;  Read  v.  Dapper,  6  Term  R 
361;  Handle  v.  Fuller,  6  Term  R 
456. 

(3)  Friswell  v.  King,  15  Sim.  191. 

(4)  Wilkins  v,  Carmichael,  1 
Doug.  104;  Welsh  v.  Hole,  1  Doug. 
238;  Barker  v.  St  Quinten,  12  Mees. 


&  W.  441;  Turwin  r.  Gibson,  3  Atk. 
720;  Bawtree  r.  Watson,  2  Keen, 
713;  Skinner  v.  Sweet,  3  Madd. 
244;  MitcheU  v.  Oldfield,  4  T.  B. 
75;  Ormerod  v.  Taite,  1  East  464; 
Irving  V.  Viand,  2  You.  &  J.  70; 
Bamesley  v,  Powell,  1  Amb.  Ch. 
102. 

(5)  Hutchinson    v.  Howard,  15 
Ves.544. 
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way  of  compromise,  although  the  verdict  and  judg- 
ment are  against  the  client  receiving  it.(l) 

The  equitable  lien  of  a  solicitor  upon  property  which 
has  been  saved  by  his  services  is  chargeable  against 
it  for  his  fees,  and  the  lien  will  follow  the  property 
into  the  hands  of  a  purchaser  who  knows  the  services 
were  performed .  (2) 

It  was  so  also  ^^t  common  law  in  England. (3) 

This  lien  in  the  United  States. 

Sec.  257.  The  particular  or  charging  lien  is  recog- 
nized by  the  Supreme  Court  of  the  United  States 
and  in  many  of  the  States. 

In  some  of  the  States  statutes  have  been  passed 
regulating  the  extent  of  this  lien.  In  others  it  has 
been  denied.  In  some  States  the  lien  is  limited  to 
the  costs  and  disbursements  allowed  by  statute.  (4) 


(1)  Baylie  v.  Briokall,  2  Hun.  k 
M.  371;  Bonser  v.  Bradabaw,  4  Qiff. 
260;  Dayies  v.  Lowndes,  3  Mao.  & 
Gr.  (3  Com.  B.)  808;  Hopewell  v. 
Amwell,  2  Halst  4;  Heaoht  v.  Chip- 
man,  2  Aiken,  162;  Taloott  v.  Brone- 
son,  4  Paige,  501;  Qaested  v.  Lai- 
lis,  10  Mees.  &  W.  18;  Clark  v. 
Smith,  1  Dowl.  &  L.  960;  Wright 
V.  Burroogh,  3  Com.  B.  844;  Wor- 
lall  V.  Johnson,  2  Jacob  &  W.  218; 
Abbott  V.  Bice,  3  Bing.  132;  Lann 
V.  Choicfa,  4  Madd.  391. 

Where  feea  are  taxed  as  oosfcs 
they  can  only  be  paid  to  the  attor- 
ney. Crotty  »'.  Mackenzie,  52  How. 
Pr.  54;  Marshall  v.  Meeoh,  51  N. 
Y.  140;  Polver  v.  Harris,  56  N.  Y. 
73;  Leeher  v,  Boessner,  3  Hun.  217; 
Aokerman  v.  Aokerman,  14  Abb. 
Pr.  229;  Bishop  v,  Grada,  14  Abb. 


Pr.  (N.  S.)  69. 

(2)  8  Moak  Eq.  61^ 

(3)  Smith  V.  Winter,  18  Week  R. 
447;  Barker  v.  St  Qointen,  12 
Mees.  &  W.  441. 

(4)  Wylie  r.  Cox,  X5  How.  (U.  a) 
415;  Sexton  v.  Pike,  8  Eng.  193; 
Cooley  v.  Patterson,  52  Me.  472; 
Waters  v.  Grace,  23  Ark.  118;  An- 
drews V.  Mom,  12  Conn.  444;  Car- 
ter t7.  Dayis,  8  Fla.  183;  Benjamin 
V,  Benjamin,  17  Conn.  110;  New- 
pert  V,  Cunningham,  50  Me.  231; 
Cooley  v.  Patterson,  52  Me.  472; 
Stratton  v.  Hussey,  62  Ma  286; 
Pierce  v.  Sent,  69  Me.  881;  Power 
V.  Kent,  1  Cow.  172;'  Martin  t;. 
Hawks,  15  Johns.  405;  Booney  v. 
Sar.  Co.,  18  N.  Y.  868;  Bowling 
Green  Sav.  Bank  v,  Todd,  52  N.  Y. 
489;  Walker  v.  Sargent,  14  Yer. 
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Attorney's  general  lien. 

Sec.  258.  Attorneys  have  a  general  lien  in  those 
States  where  the  common  law  on  that  subject  is  in 
f  orce,or  statutes  have  been  enacted  substantially  adopt- 
ing the  common  law,  for  all  the  costs  and  charges  due 
them  in  the  particular  cause  in  which  the  papers  and 
documents  came  into  their  possession,  as  well  as  for 
other  costs  and  charges  due  to  them  for  other  profes- 
sional business  and  employment  in  other  causes,  upon 
such  papers  and  documents.  (1) 

This  general  hen  is  not  so  much  favored  by  the 
common  law  as  the  special  or  charging  lien,(2)  except 
in  cases  of  bankruptcy  or  lunacy,  where  it  attaches  to 
the  fund  or  the  body  of  the  estate. (3) 

The  general  lien  does  not  attach  to  papers  and  doc- 


247;  Heacht  v.  Ghipman,  2  Aik.  162; 
Baker  r.  Cook,  11  Mass.  735;  Bank 
V.  Culver.  54  N.  H.  327;  HiU  v. 
Brinkley,  10  IncL  102;  Friseell  v. 
Haile,  18  Mo.  18;  Irwin  v.  Work- 
man, 3  Watts,  357;  Newbaker  v, 
Alrioks,  5  Watte,  183;  Walton  v. 
Dickerson,  7  Pa.  376;  Du  Bois'  Ap- 
peal, 38  Pa.  St  231;  ExparteKyle, 

1  Cal.  331;  Mansfield  v.  Borland, 

2  Oal.  517;  Bnssell  v.  Convay,  11 
Cal.  103;  Cozzens  v.  Whitney,  3  R 
I.  79;  Currier  v.  Bailroad,  37  N.  H. 
223;  Wells  v.  Hatch,  43  N.  H.  246; 
Dodd  t?.  Brott,  1  Minn.  270;  Hum- 
phrey V.  Browning,  46  HI.  485; 
Warfield  v.  Campbell,  38  Ala.  532; 
Stewart  v.  Flowers,  44  Miss.  519, 
et  seq.;  Martin  v.  Harrington,  57 
Mis&  208. 

In  some  States  the  lien  is  regu- 
lated by  statute.  Baker  v.  Cook, 
11  Mass.  735;  Citizens'  Bank  v.  Cul- 
ver, 54  N.  H.  327. 

In  other  States  the  lien  is  totally 


denied,  but  the  solicitor  may  de- 
duct his  fees  from  funds  of  his 
client  in  his  hands.  Hill  r.  Brink- 
ley,  10  Ind.  102;  Frissell  v.  Haile, 
18  Mo.  18;  Irwin  v.  Workman,  3 
Watte,  357;  Walton  v.  Dickerson,  7 
Pa.  376;  Du  Bois'  Appeal,  38  Pa. 
231;  Newbaker  v.  Alrioks,  5  Watts, 
183;  Humphrey  v.  Browning,  46 
HI.  476;  Martin  v,  Harrington,  57 
Miss.  208. 

(1)  Story  on  Agency,  383;  Hooper 
V.  Welsh,  43  Vt.  171;  Bowling 
Green  Sav.  Bank  v.  Todd,  62  N.  Y. 
489;  Exparte  Sterling,  16  Yes.  1258; 
Exparte  Pemberton,  18  Ve&  282; 
Stevenson  y.  Blakelook,  1  Man.  & 
SeL535. 

(2)  Scarfe  v.  Morgan,  4  Mees.  & 
W.  285;  Lucas  v.  Peacock,  8  Beav. 
177;  White  v.  Boyal  Ex.  Ass.  Co., 
1  Bing.  21. 

(3)  Lann  v.  Church,  4  Madd.  391; 
Bamesley  v.  Powell,  1  Amb.  102; 
Exparte  Price,  2  Vee.  Ser.  407. 
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uments  which  have  come  into  the  hands  of  the  attor- 
ney or  solicitor  otherwise  than  in  the  course  of  his 
employment.  (1) 

So  it  has  been  held  that  papers  received  by  a  solici- 
tor as  prochien  ami  of  an  infant  are  not  subject  to  this 
Uen;(2)  or  where  they  have  been  left  for  a  specific 
purpose.  (3) 

But  if  the  property  is  allowed  to  remain  with  the 
attorney  after  the  specific  purpose  for  which  they 
were  left  has  been  fulfilled,  the  lien  will  attach. (4) 

When  attorney's  lien  attaches. 

Sec.  259.  The  rule  established  by  the  weight  of 
authority  seems  to  be  that  the  lien  of  an  attorney  for  his 
compensation  and  costs  upon  property  or  money  recov- 
ered by  his  client  in  the  course  of  litigation,  attaches 
upon  the  entry  of  judgment  in  favor  of  his  client. (5) 


(1)  The  general  Hen  for  services 
attaohes,  both  in  England  and 
America,  to  papers  placed  in  his 
hands  professionally  by  his  client. 
Wharton  on  Agency,  Sec.  625; 
Warbnrton  v.  Edge,  9  Sim.  508; 
Exparte  Sterling,  16  Ves.  258;  Cow- 
ell  V.  Simpson,  16  Vea  275;  Ex- 
parte Nesbit,  2  Scholaler  &  L.  279; 
FrisweU  v.  King,  15  Sim.  191;  Eemp 
V,  King,  2  Moody  &  R  437;  Oham- 
X>ertown  v»  Scott,  6  Madd.  93;  Ogle 
V.  Story,  1  Moody  A-  M.  474;  Den- 
nett V.  Ontts,  11 N.  H.  163;  Howard 
r.  Oscola,  22  Wis.  453;  Stewart  v. 
Flowers,  44  Miss.  513;  White  v, 
Harlo,  5  Gray,  46a 

The  oonrts  will  interpose  to  pro- 
tect the  attorneys  in  the  preserva- 
tion of  their  liens  and  the  collection 
of  their  fees  when  litigants  collude 
or  clients  fraudulently  attempt  to 


defeat  the  lien.  Jones  v,  Bonner* 
2  Ex.  229;  Rooney  v.  R  R,  18  N. 
T.  368;  Taloott  v.  Broneson,  4  Paige, 
501;  Swaine  v.  Senate,  5  Bos.  &  P. 
99;  McGregor  v.  Comstock,  23  N. 
Y.  237;  Roberts  v.  Carter,  38  N.  Y. 
107;  Mackey  v.  Mackey,  43  Barb. 
58;  Read  t7.  Dapper,  6  Term  R  361; 
Gonld  V.  Davis,  1  Oromp.  &  J.  415; 
Brunsden  v.  Allard,  2  El.  &  E.  19; 
Exparte  James,  3  Hail.  &  0.  294; 
Jones  V.  Tnmbcdl,  2  Mees.  &  W. 
601;  GriflSn  v.  Eyles,  1  H.  Black. 
122. 

(2)  Montague  on  Lien,  59. 

(3)  Balch  v,  Symes,  1  Turn.  &  R 
92;  Lawson  v,  Dickinson,  8  Mod. 
306;  In  re  Paschal,  10  Wall  49a 

(4)  Exparte  Pemberton,  18  Ves. 
282. 

(5)  Hobson  v.  Watson,  34  Me.  20; 
Gbtcheell  v.  Clark,  5  Mass.  309; 
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But  courts  will  not  allow  cHents  to  defeat  the  pros- 
pective lien  of  their  attorneys,  pending  the  suit,  by 
releasing  the  property  from  such  Hen.(l) 

The  hen  of  an  attorney  upon  judgments  recovered  in 
favor  of  chents  will  not  be  divested  by  the  fact  that 
they  were  allowed  to  become  dormant  and  were  after- 
wards revived  by  other  attorneys.  (2) 

In  cases  of  arbitration  resulting  in  an  awards  the 
Hen  will  attach  ui)on  the  judgment  as  in  other  cases. (3) 

It  will  be  seen  that  by  the  Act  of  23  and  24 
Vict.,  C.  127,  Sec.  28,  where  the  suit  is  stopped  by 
the  parties  before  any  property  has  been  recovered  or 
preserved,  no  hen  attaches.  (4) 

Attorney's  lien  may  be  waived. 

Seo.  260.  Liens  secured  by  law  to  an  attorney  to  re- 
imburse him  for  costs  and  expenses  incurred  in  the 
business  of  his  chent,  and  to  secure  payment  to  him 
of  his  fees  f oi;  services  rendered,  may  be  lost  by  waiver 
and  in  different  ways. 

The  lien  will  be  lost  by  parting  with  the  possession 
of  the  deeds  or  other  papers  upon  which  it  may  have 
attached.  (5) 

But  if  the  papers  are  improperly  taken  away  from 
him  the  hen  is  not  lost.  (6) 


Henohey  v.  Ohicago,  41  HL  136; 
Shank  v.  Shoemaker,  18  N.  Y.  489; 
Foot  V,  Tewksbury,  2  Vt.  97;  Sweet 
V.  Bartlett,  4  Sandf.  661;  Ck>aghlm 
V.  N.  Y.  0.  R  R,  71  N.  Y.  443. 

(1)  Johnson  V.Storey,  1  Lea,  114. 

(2)  Wrigrht  V.  Bnrrough,  3  C.  B. 
844;  4  Dow.  &  L.  226;  Abbot  v.  Bioe, 
8  Bing,  132;  Jenkins  v,  Stevens,  60 
Ga.  216;  Hatohinson  v.  Howard,  15 
Ves.544. 


(3)  Ormeiod  v.  Taite,  1  East  464. 

(4)  23  &  24  Via,  0. 127,  Sec.  28; 
Pinkerton  v.  Easton,  L.  R  16  Eq. 
Caa  490;  Foxon  v.  Gasooigrne,  L.  R 
9  Gh.  App.  654;  Seo.  256,  ante. 

(5)  Olark  v.  Gilbert,  2  Bing.  (New 
Cases)  353;  Weeks  on  Attorneys, 
875;  Niohols  v.  Poole,  89  111.  49L 

(6)  Dicas  V.  Stookley,  7  Oar.  &  P. 
687. 
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So  the  lien  is  suspended  by  taking  other  security 
for  the  debt  which  is  the  subject  of  the  lien.(l) 

So  also  where  an  attorney  secured  satisfaction  of 
the  judgment  upon  which  his  lien  attached,  in  perfect- 
ing his  client's  title  to  land  attached  in  the  action,  his 
lien  is  waived.  (2) 

Contract  between  attorney  and  client. 

Sec  261.  The  courts  have  frequently  upheld  con- 
tracts between  attorneys  and  their  clients,  whereby 
they  were  to  be  paid  out  of  judgments  or  properties 
recovered  in  suits  wherein  their  services  were  to  be 
rendered,  and  whereby  they  were  secured  liens  upon 
the  subject  matter  of  litigation. (3) 

Fees  secured  by  special  statute. 

Sec.  262.  Where  statutes  provide  for  compensation 
or  a  lien  for  compensation  for  the  fees  of  attorneys  in 
the  proceeding,  and  a  suit  has  been  commenced  under 
the  statute,  in  which  attorneys  have  earned  fees  and 
are  secure  by  reason  of  their  hen  in  the  collection  of 
further  fees  as  compensation  for  their  services,  and 
the  parties  are  duly  served  with  process,  or  otherwise, 
in  court,  the  case  is  a  notice  lis  pendens  of  the  exist- 
ence of  the  attorney's  fees,  and  the  purchaser  of  the 
property  is  chargeable  with  notice  of  such  hen. 


(1)  Baloh  V.  Sym©8, 1  Turn.  &  R 
92;  Weeks  on  Attorneys,  875;  Oo- 
well  V.  Simpson,  16  Ves.  275. 

(2)  Cowen  v.  Boone,  48  Iowa,  350. 
(a)  Vaughn  ot  als.   v»   Vaughn 

et  als.,  12  Heisk.  475;  Hunt  v.  Mo- 
Clanahan,  1  Heisk.  510;  Greighton 
V.  IngeraoU,  20  Barb.  54L 

In  the  case  of  the  Peoria,  Deca- 
tur &  Evansville  R'wy  Oo.  v.  Dug- 
gan,  it  was  held  that  the  niinois 


statute  making  railroads  liable  for 
reasofuable  attorney's  fees  for  pros- 
ecuting claims  against  the  road  is 
notice  to  the  company  that  the  at- 
torney's fee  will  be  claimed,  and 
that  no  further  notice  to  the  rail- 
road company  is  necessary  in  order 
to  charge  the  road.  Peoria,  Deca- 
tur &  Evansville  B'wy  Ca  v.  Dng- 
gan,  109  UL  537. 
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Thus  it  has  been  held  in  a  partition  suit,  where  by 
statute  such  a  hen  was  secured,  where  a  levy  was 
made  pending  the  partition  suit  and  the  property  was 
sold  on  execution,  that  the  purchaser  was  chargeable 
with  the  notice  of  the  attorney's  lien.(l) 

Maintenance  and  champerty. 

Seo.  263.  Maintenance  is  an  officious  intermeddling 
in  a  suit  that  in  no  way  belongs  to  one,  by  maintain- 
ing or  assisting  either  party  with  money  or  otherwise 
to  prosecute  or  defend  it.  (2) 

This  was  an  offense  at  common  law  and  punishable 
by  fine  and  imprisonment,  and  by  English  statute  a 
forfeiture  of  a  certain  amount  of  money. (3) 

The  reason  assigned  for  these  rigorous  laws  was  that 
maintenance  leads  to  oppression.  (4) 

In  some  States,  however,  maintenance  is  not  recog- 
nized as  an  offense.  (5) 

The  term  champerty  is  derived  from  the  Latin 
campum  partitionej  to  divide  land,  and  may  be  de- 
fined to  be  the  wrongful  maintenance  of  a  suit  in 
consideration  of  some  bargain  to  have  the  thing  in 
dispute,  or  some  part  of  it,  whereupon  the  champertor 
is  to  carry  on  the  suit  at  his  own  expense. (6) 


(1)  Femey  v.  Wilson,  16  Vroam, 
(N.  J.)  283;  Hopper  v.  Ludlam,  12 
Vroom,  (N.  J.)  182;  Bowe  v.  Daw- 
son, 1  Ves.  Sr.  831;  Bodick  v.  Gan- 
dell,  De  G.,  Mo.  A  G.  763;  Bower 
V.  Hadden  &  Co.,  8  Stew.  Eq.  (N.  J.) 
171;  Lyon  v.  Bower,  3  Stem  Eq. 
840;  Ely  r.  Cooke  et  al.,  28  N.  Y.  365; 
Williams  v.  IngrersoU,  89  N.  Y.  50a 

(2)  4  Blaokst  184,  135,  149;  Fer- 
ine V.  Dunn,  3  Johns.  Gh.  508;  Bris- 
tol V.  Dann,  12  Wend.  142. 


(3)  82  Hen.  VHI,  CSiap.  9;  1  Edw. 
m.  Chap.  14;  1  Bioh.  n.  Chap.  4 

(4)  Lambert  v.  People,  9  CJow.  578; 
Lathrope  v.  Bank,  9  Met.  489;  Bush 
V.  Lame,  4  Litt.  412;  Thalhimer  v. 
Brinkerhoff;  3  Cow.  62dL 

(5)  Mather8onv.Fitob,22CaL86; 
Stanley  v.  Jones,  7  Bing.  369. 

(6)  Thalhimer  u.  Brinke,  20  Johns. 
884;  4  Blackst.  Com. '185;  Stanton  r. 
Haskin  et  al.,  1  MoArthur,  561 ;  Hol- 
loway  V.  Low,  7  Port  488;  Brown 


APPLICATION   OF  BULB   TO  ANTECEDENT  LIENS.      311 


In  New  York  and  many  other  States  the  laws  of 
maintenance  and  champerty,  as  they  existed  in  En- 
gland, are  not  in  force  and  are  only  in  force  as  regu- 
lated by  statute,  while  in  most  other  States  there  are 
statutory  regulations  on  the  subject. (1) 

The  rigor  of  the  common  law  doctrine  has  been 
greatly  relaxed  by  modem  decisions.  (2) 

Contingent  fees  as  well  as  fees  payable  out  of  prop- 
erty in  suit  are  now  generally  sustained  by  the  courts 
and  are  not  held  champertous. 

The  distinction  is  made  between  an  agreement  to 
accept  a  part  of  the  property  in  payment  for  services 
merely,  and  such  an  agreement  where  costs  also 
are  to  be  advanced  in  consideration  of  property  in 
suit. 

In  the  former  case  the  contract  would  not  be  held 
champertous,  while  in  the  latter  it  would. 

Lis  pendens  of  attorney's  or  solicitor's  fees. 

Sec.  264.  The  question  has  sometimes  arisen  as  to 
whether,  where  the  claim  of  an  attorney  or  solicitor 
for  fees  are  involved  in  the  litigation  of  his  cHent,  and 
the  suit  is  progressing  in  the  name  of  the  client,  the 
claim  is  a  lis  pendens  so  as  to  bind  strangers  who  deal 
with  the  property  pendente  lite. 

Where  the  fees  are  fixed  by  contract,  and  are  in- 


v.  Beauchamp,  5  T.  B.  Mon.  416 
ThurstoD  v.  Percival,  1  Pick.  416 
Bames  v.  Strong,  1  Jones's  Eq.  100 
Wheeler  v.  Pond,  24  Ala.  472;  Dong- 
las  V,  Wood,  1  Swan.  393. 

(1)  Sedgwick  v,  Stanton,  14  N.T. 
289;  Voohies  t?.  Dorr,  51  Barb.  580; 
Low  tj.  Hntohinson,  37  Me.  196; 
Newkirk  x\  Cohen,  18  HI.  449;  Stod- 
dart  V.  Mix,  14  Conn.  12;  Davis  v. 


Sharron,  15  B.  Mon.  64;  Miller  v. 
Gnest,  6  Tex.  275;  Danforth  v. 
Streeter,28Vt490;  Wright  r.  Meek, 
8  Green,  472;  Key  v.  Vatier,  1  Ohio, 
15a 

(2)  Child  V.  Trist,  1  McArthnr,  1; 
Stanley  v,  Jones,  7  Bing.  369;  Stan- 
ton V.  Haskin  et  aL,  1  MoArthnr, 
561. 
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volved  in  the  proceedings,  there  is  no  doubt  as  to  the 
lis  pendens  in  regard  to  them.(l) 

If  not  so  Hxed  by  contract,  the  question  whether 
attorney*s  fees  do  or  do  not  constitute  a  lis  pendens 
would  probably  depend  upon  whether  the  attorney  or 
solicitor  has  a  hen  upon  the  subject  matter  of  the 
suit  in  the  forum  where  the  property  is  situated  and 
the  services  have  been  or  are  being  performed. 

As  we  have  seen,  in  some  States  such  lien  is  estab- 
hshed  by  statute  law.  In  some  cases  also  courts  of 
chancery  have  the  inherent  power,  and  have  exercised 
it  in  accordance  with  the  equitable  jurisdiction  of  that 
court,  of  declaring  and  enforcing  a  hen  for  amounts 
due  solicitors  for  services,  or  services  and  advances  in 
the  htigation. 

In  aU  such  cases  where  an  attorney  or  sohcitor  has  filed 
in  the  cause  a  proper  pleading  or  other  paper  having 
the  force  and  eSect  of  a  pleading,  or  where  the  exist- 
ence of  the  hen  is  recognized  by  the  general  pleadings 
in  the  case,  such  hens  for  attorney's  or  solicitor's  fees 
are  a  hs  pendens,  and  the  purchaser  of  the  judgment 
or  decree  will  take  it  charged  with  the  attorney's 
hens.  As  before  remarked,  the  rule  as  to  the  hen 
)f  attorney's  and  sohcitor's  fees  is  not  uniform  in  the 
United  States.(2) 


(1)  Peoria,  Decatur  &  Evausrille 
By.  Oo.  V.  Duggan,  109  111.  537. 

(2)  Hunt  V.  MoOlanahan,  1  Heisk. 
503. 

Li  Illinois,  Vermont,  New  Hamp- 
shire, Pennsylvania,  Indiana,  Mis- 
souri and  other  States  no  lien  exists 
exoept  by  eontraet.  Humphrey  v. 
Browning,  46  111.  477;  Forsythe  v. 
Beverage,  52  HL  268;  LaFramboise 
V.  Grow,  56  HL  201.    In  this  latter 


ease,  the  question  of  the  lis  pen- 
dens of  a  claim  for  solicitor's  fees 
was  involved,  and  the  oourt  say: 
"The  appellant  having  parted  with 
her  interest  in  a  lawful  manner  in 
the  subject  matter  of  the  suit  pen- 
dente hte,  did  the  solicitor  acquire 
any  lien  for  fees  and  costs  exi>end- 
ed?  The  answer  to  this  inquiry 
will  make  it  necessary  to  examine 
the  nature  and  extent  of  the  Lien 
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Bfll  to  enforce  attorney's  lien. 

Sec.  265.  There  can  be  no  doubt  that  the  court  of 
chancery  has  jurisdiction  to  enforce  the  liens  of  at- 
torneys and  soHcitors  for  professional  services  by  them 
performed  upon  property  whereon  such  Hens  exist,  in 
all  cases  where  there  is  not  a  full  and  adequate  rem- 
edy at  law. 

The  Supreme  Court  of  Georgia  have  held  that  such 
a  bill  may  be  filed  in  chancery  to  enforce  the  lien  of 
an  attorney  upon  real  estate  recovered  by  his  services 
for  his  client. (1) 

There  can  be  no  doubt  that  in  all  cases  where  at- 
torneys have  common  law  or  statutory  liens  upon  real 
estate,  and  there  is  no  other  adequate  remedy,  the 
court  of  chancery  will  entertain  bills  to  enforce  sach 
liens. 

No  reason  can  be  perceived  why  the  same  remedy 
may  not  be  sought  under  similar  circumstances  to  en- 
force liens  upon  personal  property  anywhere  in  the 
United  States  where  such  liens  exist. 


for  attorney  and  Bolii^itor's  fees, 
and  in  what  casee  allowed.'^  *  * 
*  *  "If,  then,  the  solicitor  had 
any  lien  at  all,  it  mnst  be  at  the 
common  law  or  under  onr  statnte. 
At  common  law  the  attorney  nn- 
donbtedly  has  a  lien  upon  the 
judiarment  obtained  for  his  clients 
for  his  taxable  fees  and  costs.  But 
it  has  been  held  in  this  State  that 
no  such  lien  exists,  for  the  reason 
that  we  have  no  statnte  giving 
costs  to  attomeya 

The  amount  of  attorney's  fees 
here  rests  entirely  in  the  contract 
between  the  attorney  and  client, 
and  he  must  recover  for'  his  serv- 


ices in  the  ordinary  mode  by  some 
appropriate  action  for  the  purpose," 
(1)  Wilson  V,  Wright,  72  GsuS^ 
In  Georgia  the  law  is  weU  es- 
tablished that  attorneys  have  a 
lien  at  common  law  as  in  England, 
and  also  by  statute  upon  lands 
recovered  by  suit  in  which  the  at- 
torney's services  were  employed. 

Wilson  V,  Wright,  Survivor,  ante, 
72  Ga.  849;  McDonald  v.  Napier, 
14  Ga.  89;  Smith  et  al.  v.  Goode  et 
al.,  29  Ga.  185;  Williams  et  al. 
V.  Walker  et  al.,  81  Ga.  195;  Twiggs 
et  al.  V.  Chambers,  66  G&,  281; 
Moses  V,  Bagly  et  al.,  55  Ga. 
283;  Code  of  1868,  Sea  1989. 
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Attorney's  lien  upon  fund  in  court.  « 

Seo.  266.  While  an  attorney  is  usually  confined  in 
his  lien  for  compensation  for  services  to  property 
which  he  has  in  his  possession,  yet,  where  in  a  court 
of  equity  there  is  a  fund  whose  existence  is  mainly  due 
to  his  services  and  to  which  he  has  to  look  for  com- 
pensation, he  is  in  equity  the  owner  of  the  fund  to  the 
amount  of  his  fee,  and  the  court  may  enforce  his  right 
by  awarding  to  him  a  proper  compensation  out  of  the 
fund. 

A  court  of  chancery  has  full  power  to  fix  the  amount 
of  a  counsel  fee  to  be  allowed  by  it  without  the  inter- 
vention of  a  jury. 

The  Chancellor  will  also  often  order  such  compensa- 
tion to  the  counsel  of  a  necessary  party  who  is  decreed 
to  have  no  interest,  on  the  equitable  ground  that  being 
a  necessary  party  he  was  compelled  to  litigate  and  had 
sufficient  reason.  In  such  a  case  it  is  a  charge  which 
the  fund  ought  in  equity  and  good  conscience  to  bear.(l) 

Lis  pendens  of  attachment  proceedings. 

Seo.  267.  The  lien  of  an  attachment  in  a  suit  at  law, 
if  not  technically  speaking  a  lis  pendens,  is  in  all 
respects,  so  far  as  affects  the  property  attached,  anal- 
ogous, in  its  efficiency  upon  the  property  involved,  to 
lis  pendens  in  chancery. 


(1)  MoKelvey's  App.  19  Reporter, 
572;  Daly  v.  Maitland,  7  Norris, 
384;  Imler  v  Imler,  13  Norris,  372; 
Freeman  v.  Shreve,  5  Norris,  135, 

In  McCain  v.  Portis  et  al.,  42 
Ark.  402,  it  is  said  that  the  pur- 
chaser of  a  fond  in  conrt  daring 
the  pendency  of  the  suit,  purchases 
with  notice  of  the  attorney's  lien 
upon  the  fund  for  his  fee  for  serv- 


ices rendered  in  reference  to  it,  and 
that  it  is  not  necessary  for  the  at- 
torney to  file  with  the  clerk  a  notice 
of  his  Uen  on  the  judgment  to  pro- 
tect himself  against  the  purchaser 
of  the  judgment  Turwin  i\  Gib- 
son, 3  Atk.  720;  Skinner  v.  Sweet, 
8  Mad.  245;  Lann  v,  Ohurch,  4 
Mad.  391;  Maule  Exparte  in  re 
Dark,  5  Mad.  46a 
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If  subsequent  to  the  time  when  the  attachment  Uen 
takes  effect  upon  the  property  the  defendant  sells  it, 
the  purchaser  takes  the  property  subject  to  the  de- 
termination of  the  attachment.  If  the  attachment  is 
afterwards  dissolved  or  in  any  wise  defeated,  t^e  pur- 
chaser pendente  lite  will  take  it  unaffected  by  the 
plaintiff's  claim.  If  the  attachment  Uen  shall  be  fol- 
lowed by  a  judgment,  in  pursuance  of  which  the  title  of 
the  defendant  in  the  attachment  shall  be  divested,  the 
purchaser's  title  will  fail. 

In  other  words,  the  purchaser  of  the  attached  prop- 
erty will  be  barred  of  his  claim  upon  the  property  in 
hke  manner  as  if  the  divestiture  had  taken  place  by 
virtue  of  a  decree  in  chancery  in  a  suit  wherein  there 
was  a  lis  pendens  in  force  at  the  time  of  the  purchase. 

But  in  such  case  the  courts  hold,  in  analogy  to  the 
exception  to  the  rule  lis  pendens,  that  the  attachment 
proceedings  will  not  apply  to  negotiable  paper,  that 
such  paper  is  not  subject  to  attachment,  and  in  this 
ruling,  municipal  bonds,  in  negotiable  words,  are 
treated  as  commercial  paper,  except  in  Pennsylva- 
nia. (1) 

Action  in  aid  of  suit. 

Sec.  268.  It  must  not  be  inferred,  however,  from 
the  preceding  section  that  where,  although  the  con- 
tention is  merely  in  regard  to  a  moneyed  demand,  an 
auxiliary  proceeding  in  rem  is  resorted  to  in  the  same 
case  (as  an  attachment  in  aid  of  a  suit  at  law)  there 
will  be  no  lis  pendens,  or  what  is  equivalent,  lien  whicli 
may  ripen  into  a  title  by  virtue  of  the  result  of  the 
ntigation.    Such  would  be  the  result  of  such  an  aux- 

(1)  Winston  v.  Westfeldt,  22  Ala      37  Penn.  St.  353;  Day  v.  Zimmer- 
760;  Diamond  v.  La^irrence  Co.,      man,  68  Penn.  St  72. 
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iliary  proceeding  in  accordance  with  express  statutory 
provisions,  wherever  the  legislatures  have  enacted  laws 
upon  the  subject. 

The  like  remark  will  also  apply  to  all  proceedings  in 
rem,  although  the  real  contention  may  be  over  the 
existence  or  extent  of  the  indebtedness.  Of  such  a 
character  is  a  proceeding  to  enforce  a  mechanic's  lien 
where  the  indebtedness  or  the  amount  in  dispute  is 
denied ;  a  proceeding  for  partition  where  the  plaintiff's 
title  is  disputed,  and  a  suit  to  foreclose  a  mortgage 
where  the  contention  is  that  the  debt  is  barred  by  the 
statute  of  limitation,  or  has  been  paid,  or  never  was 
valid. 

In  all  such  cases,  if  specific  property  is  pointed  out 
by  the  auxiliary  or  collateral  proceedings,  as  well  as 
where  they  are  involved  in  the  main  action  and  where 
the  title  to  property  or  right  to  a  Hen  thereon  is  to  be 
judicially  determined  in  the  case,  the  rule  lis  pendens 
is  applied. 

The  lis  pendens  of  bankruptcy  proceedings. 

Sec  269.  It  may  be  stated  in  a  general  way  that 
proceedings  in  bankruptcy,  both  under  the  English 
bankrupt  laws  and  the  several  bankrupt  laws  which 
have  been  in  force  in  the  United  States,  become  at 
some  stage  of  their  progress  a  lis  pendens. 

The  least  reflection  will  lead  to  the  conclusion  that 
no  eflScient  bankrupt  law  could  be  devised  which 
would  not  of  necessity  become  a  lis  pendens  at  some 
stage  of  the  proceedings  in  bankruptcy. 

The  object  of  aU  efficient  bankrupt  laws  must  be  to 
arrest  the  agency  of  the  bankrupt  in  the  further  man- 
agement and  control  of  his  estate,  and  enable  the  court 
through  its  agents,  officers  and  servants  to  administer 
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the  estate  and  distribute  the  assets  among  the  credit- 
ors of  the  bankrupt,  subject  to  such  exemptions  as 
may  be  provided  by  law. 

The  elGfioienoy  of  any  system  of  bankrupt  laws  must 
necessarily  depend  upon  the  attachment,  at  some  early 
stage  in  the  administration  of  the  bankrupt's  estate, 
of  the  jurisdiction  of  the  court  to  the  entire  property 
of  the  bankrupt.  That  is  in  what  lis  pendens  consists. 

In  every  system  of  bankrupt  law  it  must  occur  that 
by  some  interlocutory  adjudication  or  appointment 
the  title  of  the  bankrupt  becomes  vested  in  some  agent 
of  the  court  for  the  purpose  of  the  administration  of  the 
property,  and  thereby  that  the  bankrupt  shall  become 
disabled  and  disquaUfled  from  treating  with  his  estate. 

Such  was  the  effect  of  the  English  bankrupt  laws. 
Mr.  Newland,  in  his  work  on  Contracts,  says  :  "  In 
analogy  to  the  case  of  lis  pendens,  it  seems  that  the 
commission  of  bankruptcy,  whereon  the  person  who  is 
the  object  of  it  is  declared  a  bankrupt  and  a  bargain 
and  sale  is  executed  by  the  commissioners,  creates 
notice.  "(1) 

In  Hitchcock  v.  Sedgwick,  speaking  of  one  who 
deals  with  the  property  of  the  bankrupt,  it  is  said : 
"He  was  not  in  the  case  of  an  innocent  purchaser; 
when  the  commission  was  sued  out,  he  was  bound  to 
take  notice.  "(2)  The  same  is  the  case  in  bankruptcy 
proceedings  in  the  United  States,  whether  under  the 
act  of  1841  or  that  of  1867.  It  may  be  safely  averred 
that  the  same  must  be  equally  true  of  any  eflScient 
bankrupt  law  which  may  be  hereafter  enacted. 

Actual  notice  equivalent  to  notice  lis  pendens. 

Sec.  270.    It  is  well  settled  that  actual  notice  will 

(1)  Newland  on  Contracts,  507.    (2)  Hitchcock  v,  Sed^ck,  2  Vem.  160. 
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take  the  place  of  constructive  notice  Ks  pendens.  It 
was  said  in  Baker  v.  Pier8on,(l)  where  no  notice  Ks 
pendens  had  been  filed,  that  "a  purchaser  from  a  party 
to  the  suit  pending  the  litigation,  with  full  knowledge 
of  the  Utigation,  is  bound  by  it;"  and  that  it  is  not 
necessary  that  a  "notice  of  lis  pendens  should  be  filed 
to  bind  one  who  has  actual  notice. "  That  "it  is  not  re- 
quired in  the  absence  of  actual  notice  to  charge  a 
party  with  constructive  notice." 

And  so  also  the  Supreme  Court  of  California  have 
held  under  the  lis  pendens  statute  of  that  State.(2) 

It  is  not  perceived  why  the  proposition  may  not  be 
stated  as  of  general  application,  that  full,  complete, 
actual  notice  from  a  litigant  of  the  contemplated  com- 
mencement and  pendency  of  the  suit,  and  also  of  what 
will  be  or  is  involved  therein  and  what  is  claimed  in 
respect  thereto,  should  be  held  sufficient  to  bind  the 
party  acquiring  the  knowledge  with  the  force  of  a  lis 
pendens. 

As  this  state  of  case  could  not  occur,  however, 
except  in  those  States  where  Hs  pendens  statutes  are 
in  force  after  the  jurisdiction  of  the  court  had  attached 
and  the  proceedings  constituted  constructive  notice, 
the  intermeddler,  with  such  actual  notice  before  hs 
pendens  became  operative  in  the  case,  would  have  to 
be  made  a  party.  (3) 

It  was  said  in  the  case  of  Meade  v.  Lord  Orrery: 
"Now  to  be  sure,  notice  in  a  court  of  equity  is  ex- 
tremely material ;  for  if  a  person  will  purchase  with 
notice  of  another's  right,  his  giving  a  consideration 

(1)  Baker  v,  Pierson,  5  Mich.  461.         (3)  Saunders  v,  DeHew,  2  VerzL 

(2)  Sampson  v.  Ohleyer,  22  OaL     271. 
209. 
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will  not  avail  him,  for  he  throws  away  his  money  vol- 
untarily and  of  his  own  free  will."(l) 

Lis  pendens  applied  to  mechanics's  liens. 

Sec.  271.  The  class  of  liens  known  as  mechanic's 
liens,  because  usually  they  are  for  labor  performed  or 
materials  furnished  by  mechanics,  are  peculiarly  de- 
pendent upon  the  power  of  jurisdiction  of  the  courts, 
or  lis  pendens  for  their  efficiency  and  enforcement. 
Usually  the  acts  of  the  legislatures,  by  which  alone 
in  this  country  such  liens  exist,  provide  that  the  lien 
shall  not  be  enforceable  unless  a  suit  be  commenced 
within  a  limited  time  prescribed  by  such  statutes.  (2) 

By  express  provision  therefore  in  all  mechanic's 
lien  laws,  although  they  vary  in  their  terms  as  to  the 
periods  within  which  the  suits  shall  be  brought,  there 
are  express  limitations  whereby  force,  efficiency  and 
permanency  are  to  be  given  to  the  lien  by  the  inaug- 
uration of  lis  pendens. 


(1)  Meade  v.  Lord  Orrery,  3  Atk. 
235. 

In  Hart  i;.  Hawkins,  8  Bibb. 
502,  it  is  held  that  extra-jadidal 
proceedings  do  not  operate  as  con- 
structive notice,  but  where  as  in  that 
case  a  purchaser  was  acquainted 
with  the  nature  of  such  extra- 
judicial proceedings  and  subse- 
quently became  a  purchaser,  al- 
tliough  not  from  a  party  to  a  pend- 
ing suit,  it  was  held  that  the  knowl- 
edge or  notice  so  acquired,  while 
not  constructive  notice,  was  express 
notice  and  would  affect  the  pur- 
chase the  same  as  constructive 
notice  of  lis  pendens. 

So  likewise  it  was  held  in  Dick- 
erson  et  al.  v.  Campbell  et  al.,  32  Mo. 
54^  that  the  derk  of  a  court  in  which 


a  suit  for  specific  performance  was 
pending  was  chargeable  with  notice 
of  the  nature  of  plaintiff's  demand, 
independent  of  the  doctrine  by 
which  purchasers  pendente  lite  are 
affected  with  constructive  notice  of 
the  suit,  so  as  to  charge  him  as  the 
purchaser  of  the  property  involved 
in  the  judgment.  This  latter  case 
probably  rested  upon  the  presump- 
tion that  a  clerk  was  bound  to 
know  the  nature  of  the  proceedings 
occurring  in  his  court. 

So  also  in  Davenport  v.  Muir, 
3  J.  J.  Marsh.  310,  it  was  ruled  that 
verbal  notice  of  the  pendency  of  a 
suit  was  sufficient  to  charge  a  pur- 
chaser. 

(2)  Kneeland  on  Mechanic's 
liens,  Sec.  215i 
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Thus  lis  pendens  is  nia4e  neoessary  by  express  pro- 
vision of  statutes,  of  which  this  species  of  liens  is  the 
creature ;  such  liens  are  to  be  reinforced  and  vivified 
by  a  suit  in  which  there  shall  be  a  lis  pendens. 

When  such  a  suit  is  inaugurated  the  power  of  juris- 
diction will  relate  back  to  the  oonunencement  of  the 
mechanic's  lien,  and  the  court  in  its  final  decree  will 
give  permanent  force  and  eflfioiency  to  the  lien  as  thus 
aided  by  lis  pendens. 

Lis  pendens  applied  to  vendor's  liens. 

Sec.  272.  So  also,  where  the  vendor  of  real  estate 
or  other  property  in  respect  to  which  a  lien  for  the 
unpaid  purchase  money  at  common  law  or  by  statute 
exists,  the  Us  pendens  of  a  suit  is  necessary  to  give 
ultimate  efficiency  to  the  lien. 

While  not  the  creature  of  the  statute  in  the  sense  in 
which  mechanic's  liens  which  are  conditioned  as 
stated  in  the  last  section,  still  the  lien  would  become 
extinct  and  of  no  force  by  reason  of  the  running  of 
statutes  of  Umitation  or  by  reason  of  the  staleness 
of  the  claim  by  lapse  of  time,  without  a  suit  com- 
menced within  the  period  of  limitation  and  prosecuted 
to  a  decree  declaring  the  hen. 

Upon  the  inauguration  of  lis  pendens  in  such  a  case 
the  jurisdiction  of  the  court,  the  lis  pendens  of  the 
cause,  will  give  efficiency  to  the  lien  back  to  the  date 
of  its  initiation,  and  the  final  decree  will  so  declare  it. 

If  a  bill  is  filed  to  enforce  a  vendor's  lien,  and  pend- 
ing the  bill  the  defendant  should  execute  a  mortgage 
on  the  same  premises,  the  mortgagee  and  his  assignee 
will  take  subject  to  the  decree  in  the  pending  case.(l) 

(1)  Mont:?omery  et  al.  v.  Birgo,      et  al.,  36  Ark.  217. 
81  Ark.  493;  Hole  v,  Wamor,  Admr.         It  is  held  in  Smith  v,  Connor  et  ox. 
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Lis  pendens  of  bill  to  enforce  vendor's  lien. 

Sec.  273.  Where  a  bill  was  filed  to  enforce  a  ven- 
dor's lien  on  an  interest  in  two  tracts  of  land  for  a 
small  amount^  a  judgment  was  rendered  and  sale  made 
thereon  in  satisfaction  of  the  lien.  Plaintiff  became 
the  purchaser  and  tlie  sale  was  confirmed. 

While  the  vendor's  lien  was  in  f  orcCj  but  before  the 
bill  was  filed  to  enforce  it,  the  land  }^  been  sold  on 
an  execution  issued  upon  a  judgment  at  law,  which 
judgment  was  a  junior  lien  to  that  of  the  complainant 
in  the  pending  suit,  and  a  sale  was  made  upon  the 
execution  pending  the  chancery  case.  The  execution 
purchaser  afterwards  filed  a  petition  offering  to  satisfy 
the  Tender's  lien. 

It  was  held  that  he  was  a  pendente  hte  purchaser, 
but  as  the  amount  was  small  and  there  was  some 
irregularity  in  the  proceedings  to  enforce  the  vendor's 
lien,  he  was  allowed  to  satisfy  the  complainant's 
claim.  (1) 

Lis  pendens  in  foreclosure  cases. 

Sec.  274.  So  also  in  like  manner  the  lis  pendens  of 
proceedings  by  bill  in*  chancery  or  by  scire  facias  or  oth- 
er statutory  remedy  for  the  foreclosure  of  mortgages, 
the  lis  pendens  of  the  cause  when  it  attaches  enables 
the  court  to  give  efficiency  to  the  lien  back  to  a  period 
anterior  to  the  inauguration  of  the  proceedings  and 

et  aL,  65  Ala.  871,  that  a  pnrohaser  It  is  said  in  Wagner  v.  Smith, 
of  land  pending  a  biU  to  enforce  a  13  Lea,  560,  which  was  a  suit  corn- 
vendor's  lien  thereon  is  chargeable  menced  to  enforce  a  vendor's  lien, 
with  oonstraotiye  notice  of  the  pro-  that  equity  fastens  on  the  laud  by 
ceedings,  and  that  it  is  not  neces-  the  lis  pendens  of  such  a  bill,  and 
sary  that  he  should  be  brought  in  that  no  creditor  can  intervene  in 
as  a  party.  that  proceeding  and   defeat  the 

(1)  Bush  V.  Williams,  6  Bush,  vendor's  lien. 

405.  Mills  V.  Haines  et  al.,3  Head,  332. 

21 
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to  the  time  when  the  mortgage  lien  first  took  effect 
upon  the  mortgaged  property,  and  by  the  final  decree 
to  give  efficiency  to  the  lien  as  of  its  date  of  com- 
mencement. 

The  same  may  be  said  as  to  the  power  of  jurisdic- 
tion or  lis  pendens  of  causes  in  the  case  of  all  other 
liens  existing  antecedent  to  the  commencement  of 
such  proceedingg,  as  creditor's  bills,  bills  to  aid  in  the 
enforcement  of  judgments  at  law,  and  the  like. 

In  a  case  in  Wisconsin  the  application  of  the  rule  lis 
pendens  was  somewhat  complicated.  A,  owning  the 
land  in  fee,  mortgaged  it  to  B  and  subsequently 
made  a  second  mortgage  to  C.  Afterwards  C  pur- 
chased of  B  the  first  mortgage.  To  enable  him  to 
make  the  loan  for  which  A  gave  tha  second  mortgage 
C  borrowed  from  D  certain  moneys  and  left  with  him 
as  collateral  security  the  first  mortgage  which  had 
been  assigned  to  him  by  B.  D,  who  had  loaned  this 
money  to  C  upon  this  collateral,  filed  a  biU  to  fore- 
close the  first  mortgage  and  also  filed  a  notice  of  Us 
pendens  under  the  Wisconsin  statute.  Pending  the 
suit  C  conveyed  to  E,  E  to  F,  and  F  to  G,  who  was 
E's  wife.  A  receiver  was  appointed  in  the  case  before 
C's  conveyance  to  E.  The  parties  stipulated  as  to 
the  terms  of  the  decree  which  was  entered  and  the 
premises  were  sold.  There  having  been  no  redemption 
G,  E's  wife,  was  put  out  of  possession  by  writ  of 
assistance.  She  had  not  been  a  party  to  the  suit,  and 
an  action  of  trespass  was  brought  by  her  against  the 
officer.  Pending  the  chancery  suits  two  tax  deeds 
were  issued  to  one  H.  H  had  conveyed  to*C,  C  to  E, 
E  to  F,  and  F  to  G,  E*s  wife.  These  tax  titles  were 
set  up  by  the  plaintiff  as  paramount  title. 
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It  was  held  that  E,  having  received  conveyance 
from  C,  who  was  a  party  to  the  chancery  suit,  was 
bound  by  the  decree  which  was  rendered  in  the  fore- 
closure case,  and  that  C  having  obtained  the  tax  titles 
while  interested  and  claiming  the  lands,  these  titles 
were  invalid  in  his  handsel)  % 

Lis  pendens  of  creditor's  bill. 

Seo.  275.  Where  a  bill  has  been  filed  by  creditors 
to  set  aside  the  satisfaction  of  a  judgment  in  favor  of 
the  complainants,  caused  by  the  improper  sale  of 
lands,  and  for  the  further  purpose  of  subjecting  the 
same  lands  to  the  payment  of  the  complainants*  judg- 
ment, the  pendency  of  the  bill  will  give  the  complain- 
ants a  Uen  superior  to  that  of  a  subsequent  judgment 
creditor  of  the  common  debtor,  and  that,  too,  although 
the  land  may  have  been  previously  sold  under  execu- 
tion an4  conveyed.  (2) 


•1  I 


(1)  Newton  v.  Marshall  et  aL,  62 
Wis.  8;  Warner  v.  Trow,  36  Wis.  195. 

The  case  of  Goe,  Admr.  v. 
Mansean,  62  Wis.  81,  was  one  oom- 
menoed  by  0  to  foreclose  mortgage, 
and  notice  of  lis  pendens  was  filed 
under  the  statute.  After  judgment 
of  foredosnreybnt  before  the  sale, 
the  mortgagor  conveyed  to  F  and 
F  conveyed  to  0,  the  complainant 
The  last  conveyance  was  not  re- 
corded. It  was  held  that  the  fore- 
closure proceedings  wore  not  con- 
structive notice  ot  G*s  interest  to 
one  who  subsequently  commenced 
an  action  to  foreclose  tax  certifi- 
cates. The  mortgage  interest  of  O 
had  merged  in  the  title  acquired 
under  the  deed  from  F. 

(2)  Mays  et  aL  v.  Wherry  et  al.,  8 
Ckx>per,  81. 

It  is  held  in  like  manner  in  the 


ca^e  of  Tabb  v.  Williams,  4  Jones* 
£q.  852,  that  a  creditor's  bill  filed 
to  reach  equitable  assets  consti- 
tutes a  lien  upon  the  judgment 
debtor's  property  in  all  cases  where 
they  can  be  reached  in  a  court  of 
chancery,  and  that  it  is  not  neces- 
sary to  enjoin  or  restrain  the  holder 
of  such  property  from  pajdng  it  to 
the  cestui  que  trust  (he  being  also 
a  party,)  for  the  court,  it  is  said, 
will  make  all  proper  orders  for  the 
protection  of  its  funds,  and  has  the 
power  to  do  so  by  virtue  of  the  lis 
pendens. 

The  filiog  of  a  creditor's  bill 
without  the  service  of  a  summons 
does  not  create  lis  pendens  or  an 
equitable  levy. 

Hirshizer  et  al.  v.  Tinsley  ot  aL, 
13  Mo.  App.  R  489. 

In  the  case  of  Miller  v.  Wolf 
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Pending  bilbof  discovery  lien  on  assets. 

Seo.  276.  When  a  bill  of  discovery  is  filed  to  reach 
indebtedness  of  a  judgment  debtor  evidenced  by  prom- 
issory notes  made  by  a  third  party,  also  made  defend- 
ant to  the  bill,  the  hen  of  the  creditor  upon  the  assets 
so  sought  to  \te  reached  would  attach  from  the  time 
of  the  service  of  process  on  the  defendants,  and  the 
court  would  subject  such  assets  to  the  payment  of 
the  indebtedness  unless  payment  were  made  before 
service.  (1) 


et  aL,  63  Iowa,  233,  it  is  held  that 
a  mere  creditor  has  no  interest 
in  his  debtor's  real  estate,  and  that 
a  verdict  mthout  a  judgment  ren- 
dered thereon  gives  no  interest  of 
which  a  purchaser  is  bound  to  take 
notice. 

(1)  Miers  et  al.  v.Z.&U.  Turn- 
pike Co.,  13  Ohio,  197;  Bank  of  M. 
V.  Carpenter^s  Admrs.,  7  Ohio,  253. 
The  facts  in  the  case  of  Bob- 
ertson  v.  Stewart  et  aL,  2  B.  Mon. 
321,  were  that  Stewart  and  Spring 
had  filed  a  bill  of  discovery  against 
a  judgment  debtor  and  Robertson 
to  reach  funds  in  the  hands  of  Bob- 
ertson  who  had  given  his  notes  to 
the  judgment  debtor,  and  subse- 
qaently  Slocumb,  who  was  also  a 
judgment  creditor  of  the  same  debt- 
or, also  filed  a  bill  of  discovery  to 
reach  the  same  indebtedness,  but 
alleging  a  specific  liability  on  the 
part  of  Robertson,  and  also  alleging 
a  general  indebtedness  to  the  de- 
fendant debtor.  It  turned  out  that 
the  indebtedness  of  Robertson  was 
more  than  sufficient  to  satisfy  the 
debt  of  Stewart  and  Spring,  but 
not  sufficient  to  satisfy  Slocumb's 
debt  into  a  few  hundred  dollars. 


Robertson  sought  a  reversal  of 
the  decree  in  favor  of  Slocumb  upon 
the  ground  that  Slocumb  had  a  first 
lien  on  the  fund.  It  was  held  that 
Robertson  should  have  guarded 
against  a  possible  double  liability, 
by  cross  bill,  and  that,  not  having 
done  so,  the  decree  in  the  cate  of 
Stewart  and  Spring,  satisfying  their 
debt  out  of  the  fund,  w9ald  not  be 
disturbed. 

So  in  Webb  v.  Read,  3  RMon.  119, 
a  creditor's  bill  was  held  to  be  a  lis 
pendens  against  fmids  in  the  hands 
of  the  third  party,  who  was  made 
party  to  the  suit  Scott  v.  McMil- 
lan, 1  Lit.  302. 

In  Ballet  v.  Stewart  et  aL,  3  B. 
Mon.  115,  the  oourt  decide  that  sev- 
eral creditors  may  unite  in  a  credit- 
or's bill  to  subject  the  property  and 
fund  of  a  common  debtor  to  the 
lien  of  their  claims,  and  distribute 
the  same  pro  rata,  and  that  such  a 
bill  will  become  a  lis  pendens  after 
service. 

In  Miers  et  aL  v.  2«anesville,  13 
Ohio,  197,  it  is  said  that  the  petition 
creditor,  pursuing  his  claim  by  bill 
of  discovery,  acquires  a  preference 
over  general  creditors.  See  also  Bk. 
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When  creditor's  bill  no  lis  pendens. 

Sec.  277.  It  has  baen  held  that  although  the  filing 
of  a  creditor's  bill  generally  creates  a  hen  upon  the 
equitable  assets  of  the  defendant,  yet  that  where  no 
answer  is  filed  nor  receiver  appointed  under  the  bill 
during  the  lifetime  of  the  defendant,  there  is  no  Hen 
or  hs  pendens  created  against  equitable  assets  of  the 


of  Mnskegon  v.  Gamp's  Admrs.,  7 
Ohio,  2da 

In  Jackson,  etc.  t?.  AndrewB,  7 
Wend.  152,  which  was  a  case  where 
a  bill  in  chancery  was  filed  by  a 
creditor  to  avoid  a  conveyance  of 
land  as  having  been  made  fraud- 
ulently, and  the  grantee  pendente 
lite  had  sold  to  a  third  person,  it 
was  held  that  the  title  of  the  latter 
would  fail  with  that  of  his  grantor 
in  the  suit. 

In  Gibbon's  Admr.  v.  Dough- 
erty et  als.,  10  Ohio  State,  365, 
it  appeared  that  the  debtor 
owed  one  W,  and  the  complain- 
ant filed  his  bill  against  the 
debtor  and  W,  and  procured  service 
upon  W.  At  the  time  of  the  filing  of 
the  bill  W  had  recovered  a  judgment 
against  the  debtor,  whidi  was  set 
aside  at  a  subsequent  term  and  a 
new  judgment  rendered.  After  the 
rendition  of  the  new  judgment  a 
supplemental  bill  was  filed,  setting 
up  the  facts  as  to  the  latter  judg- 
ment. After  the  rendition  of  the 
last  judgment  the  common  debtor 
paid  W.  It  was  held  that  W  was 
bound  by  the  lis  pendens  of  the 
complainant's  bill,  notwithstanding 
he  had  already  paid  the  complain- 
ant's debtor  and  that  the  payment 
was  made  pendente  lite. 

In  Jennings  v.  Bond,  2  Jones  & 
Lat  720,  it  is  said  that  a  suit  by 


judgment  creditor  for  an  account  of 
the  real  and  personal  estate  of  his 
debtor  and  payment  of  his  debts,  is 
a  sufficient  lis  pendens  to  afiect  an 
incumbrancer  on  the  life  estate  of 
a  defaulting  executor  in  lands  the 
fee  of  which  was  subject  to  the 
judgment,  with  notice  of  an  equity 
to  have  the  life  estate  applied  to 
answer  the  default  of  the  executor. 

It  is  also  said  in  the  same  case 
that  the  registration  of  a  title  deed 
of  the  person  sought  to  be  affected 
does  not  affect  the  lis  pendens 
where  the  question  is  not  between 
a  registered  and  an  unregistered 
deed. 

In  Robertson  v.  Stewart  et  al,  2 
B.\Mon.  323,  it  is  also  held  that  the 
filing  of  a  creditor's  bill  and  service 
upon  one  holding  in  his  hands 
funds  belonging  to  the  principal 
debtor,  creates  a  lien  upon  the 
funds  from  the  time  of  service,  and 
that  if  two  creditors  file  separate 
creditor's  bills  against  a  common 
debtor,  and  he  answers  the  bills 
disclosing  more  property  in  his  an- 
swer to  the  junior  than  to  the  prior 
bill,  still  the  latter  is  a  prior  lien 
upon  the  funds  by  reason  of  the 
prior  lis  pendens,  and  will  reach 
the  additional  property  disclosed 
in  defendant's  answer  to  the  bill 
last  filed. 
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estate.    It  is  said  that  such  a  salt  is  not  sufficiently 
advanced  for  the  accomplishment  of  that  result. (1) 

Lis  pendens  of  mortgage  foreclosure. 

Sec.  278.  Although  a  defendant  to  a  suit  for  the 
foreclosure  of  a  m6rtgago  is  not  served  until  after  the 
term  to  which  the  writ  is  returnable,  yet  a  purchaser 
from  a  mortgagor  after  such  service  upon  the  defend- 
ant is  a  pendente  lifce  purchaser  and  bound  by  the 
foreclosure,  although  not  a  party.  (2) 

Creditor's  bill  against  funds. 

Seo.  279.  Where  a  creditor's  bill  was  filed  and 
service  of  process  had  against  a  defendant  to  subject 
funds  in  his  hands  to  the  satisfaction  of  a  judgment 
against  a  party  whose  funds  were  so  held  by  the  de- 
fendant, it  was  held  that  there  was  a  Uen  created  upon 
the  funds  so  held  from  the  service  of  process,  and  that 
the  defendant  holding  the  funds  was  liable  to  the 
complainant  for  their  amount.  (3) 

Bill  of  discovery  when  judgment  not  a  lien. 

Seo.  280.  Where  the  judgment  itself  was  not  a  lien 
upon  real  estate,  but  the  statute  of  a  State  had  au- 
thorized the  fiUng  of  a  bill  of  discovery  based  upon  it, 
it  was  held  that  the  lien  of  the  debt  attached  upon 
the  commencement  of  the  pendency  of  the  bill,  and  a 
levy  made  pendente  lite  upon  an  execution  issued  upon 
a  judgment  which  became  a  lien  after  the  commence- 
ment of  the  lis  pendens,  and  upon  which  execution 
real  estate  might  be  sold  without  the  aid  of  equity, 
was  subject  to  the  pending  bill.(4) 

(1)  Jones  V.  Smith,   Walk.  Ch.      Iowa,  101. 

115.  (3)  Bobertson  v.  Stewart  et  aL,  2 

(2)  Stokes  V.  Maxwell  ot  al.,  59      B.  Mod.  22a 

Ga,  79;  Cooley  v,  Brayton,  16  Iowa,         (4)  Newgate  v.  Lee  et  al.,  9  Dana, 
19;  Enowles  v.  Bablin  et  aL,  20     2L    The  judgment  upon  which  the 
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When  mortgage  and  notes  are  assigned  pendente  lite. 
Sec,  281.    Where  a  bill  was  filed  in  1861  for  specific 
performance  of  a  contract  relating  to  the  release  of  a 
I  mortgage  and    the  surrender  of  the  notes  secured 

thereby,  to  be  cancelled  against  the  holder  of  the 
mortgage  and  notes,  and  he  in  February,  1862,  pend- 
ing the  suit,  assigned  them,  and  subsequently  a  cross- 
bill was  filed  in  the  same  case  bringing  in  the  assignees 
as  parties,  it  was  held  that  they  took  the  mortgage 
and  notes  pendente  lite  and  subject  to  the  decree 
which  should  be  entered  in  the  case.(l) 

When  purchaser  under  mortgage  pendente  lite. 

Sec.  282.  A  bill  was  filed  to  foreclose  a  senior 
mortgage  which  contained  a  power  of  sale.  The 
mortgagee  in  a  junior  mortgage  on  the  same  premises 
was  made  defendant,  and  his  interest  alleged.  Pend- 
ing his  own  suit,  the  complainant,  being  the  mort- 
gagee in  the  senior  mortgage  sought  to  be  foreclosed 
in  the  case,  sold  under  his  power  and  conveyed  to  a 
stranger  to  the  suit.  Thereupon  the  junior  mortgagee 
filed  his  cross-bill  in  the  original  case  and  made  the 
purchaser  a  party.    It  was  held  that  the  purchaser  at 

m 

the  mortgage  sale  took  subject  to  notice  of  lis  pendens 
and  was  bound  by  any  decree  which  should  be  en- 
tered in  the  case. (2) 

When  purchaser  pending  creditor's  bill  pendente  lite. 

Sec.  283.    A  creditor's  bill  based  upon  a  judgment 

bill  was  based  in  this  case  was  ren-  real  estate  to  the  satisfaction  of 

dered  by  a  justice  of  the  peace,  and  judgments,  which  was  broad  enough 

was  not  a  lien  on  real  estate,  nor  to  embrace  judgments  before  jus- 

could  real  estate  be  sold  upon  ezecu-  tices  of  the  peace. 

tion  issued  upon  it.   The  legislature  (1)  Sumner  et  aL  v.  Waugh  et  al., 

of  the  State,  however,  had  passed  a  56  IlL  536. 

statute  giving  equity  jurisdiction  (2)  Hurd  et  aL  v.  Case,  32  HL  48. 

to  a  court  of  chanceiy  to  subject 
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which  is  afterwards  reversed  in  the  Supreme  Court,  a 
second  judgment  rendered  and  a  supplemental  bill  filed 
setting  up  the  judgment,  is  a  Hs  pendens  binding  the 
property  from  the  fihng  of  the  original  bill. 

A  creditor's  bill  was  filed  based  upon  a  judgment 
rendered  in  September,  1831,  to  subject  a  lot  to  the 
payment  of  the  judgment.  In  June,  1832,  the  judg- 
ment upon  which  the  bill  was  based  was  reversed  in 
the  Supreme  Court.  In  March,  1833,  another  judg- 
ment was  recovered.  After  the  cause  had  been  re- 
manded, in  June,  1833,  a  supplemental  bill  was  filed 
in  the  chancery  case  setting  up  the  second  judgment. 
The  case  had  been  regularly  continued  upon  the  docket 
up  to  the  time  of  filing  the  supplemental  bill.  Before 
the  first  judgment  and  the  fiUng  of  the  original  bill 
the  judgment  debtor  had  conveyed  the  lot  to  his  chil- 
dren, and  they,  after  the  first  judgment  had  been  re- 
versed and  before  the  second  one  was  rendered,  had 
conveyed,  and  their  grantee  had  conveyed,  to  one 
Myers. 

In  1835,  Myers  having  been  brought  into  court  by  the 
supplemental  bill,  a  decree  was  entered  for  the  sale  of 
the  lot,  the  sale  was  made  and  the  title  accrued  there- 
mder. 

It  was  held  that  Myers  took  his  title  pendente  lite, 
and  that  the  title  which  accrued  under  the  decree  in 
the  chancery  case  was  valid.  (1) 

A  purchaser  on  execution  pending  suit. 

Sec.  284.  Where  a  bill  in  chancery  is  filed  against  a 
judgment  debtor,  attacking  his  title  to  real  estate,  and 
while   hs  pendens  is  in  full  force,  an  execution  is 

(1)  Stoddard's  Lessee  v.  Myers,  8  Ohio,  203. 
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issued  upon  a  judgment  at  law,  and  the  real  estate  in- 
volved in  the  chancery  suit  is  sold  thereon,  the  pur- 
chaser upon  execution  becomes  a  pendente  hte  pur- 
chaser, and  will  be  bound  by  the  result  of  the  Utiga- 
tion. 

If  the  title  of  the  defendant  in  execution  is  estab- 
lished in  the  chancery  case,  the  purchaser  at  the  exe- 
cution sale  will  acquire  a  valid  title,  but  if  in  the 
chancery  case  the  judgment  debtor  shall  be  decreed 
to  have  no  title,  or  if  his  title  shall  be  in  any  wise  im- 
paired, the  title  acquired  at  the  execution  sale  will  be 
in  hke  manner  annulled  or  impaired. (1) 

Lis  pendens  of  bill  to  set  aside  deed. 

Sec  285.  Where  a  bill  was  filed  to  set  aside  a  con- 
veyance under  which  a  judgment  debtor  holds,  and 
after  the  bill  had  become  a  lis  pendens,  as  against  the 
judgment  debtor,  the  property  was  sold  on  execution 
pendente  hte,  it  was  held  that  the  purchaser  ac- 
quired no  title  to  the  land  at  the  judicial  sale ;  that  he 
did  not  become  a  bona  fide  purchaser  for  value,  as  to 
the  plaintiff,  but  was  a  pendente  lite  purchaser.  (2) 

Prior  right  to  fund  waived  by  negligence. 

Sec.  286.  Where  a  general  creditor's  bill  had  been 
filed  and  allowed  to  pend  for  eight  years  without 
reaching  any  results,  and  a  junior  creditor  by  the  exer- 
cise of  superior  diligence  discovered  a  fund  suJBBcient 
to  satisfy  his  claim,  the  right  of  the  first  complainant 
fiUng  the  general  creditor's  bill  to  enforce  his  lis  pen- 
dens against  this  fund  was  considered  as  waived.  (3) 

(1)  Salter  v.  Salter,  6  Bush.  626;  Bat.  Eq.  395. 

Carr  v.  Fearington  et  al.,  63  N.  0.  (2)  Rider  v,  Kelso,  53  Iowa,  369. 

563;  Freeman  v.  Hill,  1  Dev.  &  Bat.  (3)  Myriok  v.  Selden,  36  Barber, 

£q.  389;  Folk  v.  Gallant,  2  Dev.  &  22. 
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Payment  to  credit  of  court  pending  suit. 

Sec.  287.  Where  a  bill  was  filed  against  a  debtor, 
and  also  against  a  third  party,  who  was  owing  th3 
principal  debtor  amounts  payable  in  installments  in 
futuro,  he  cannot  safely  pay  to  either  party  the  sev- 
eral amounts  of  the  installments  before  they  becom3 
due  and  pending  the  suit. 

Should  he  make  payment  to  the  principal  debtor, 
he  will  be  held  bound  to  the  complainant  by  reason  of 
the  lis  pendens  of  the  suit  and  lien  upon  the  fund. 
The  only  safe  way  to  make  payment  in  such  case  is  to 
pay  the  money  into  the  court  to  the  credit  of  the 
cause,  in  which  case  the  court  will  order  the  evidences 
of  debt  surrendered.  (1)  » 

Pendency  of  partition  cases   does   not  withdraw  lands 
from  execution. 

Seo.  288.  The  pendency  of  a  suit  for  the  partition 
of  lands  does  not  withdraw  the  lands  which  are  sought 
to  be  partitioned  from  the  reach  of  an  execution  at 
law  against  the  interest  of  a  part  owner. 

An  execution  against  such  part  owner  may  be  levied 
upon  his  interest  in  the  lands,  and  the  lands  sold 
pending  the  partition  case.  But  in  such  case  a  pen- 
dente lite  purchaser  must  accept  such  interest  as  the 
court  in  the  pending  case  may  allow  to  him  whose  in- 
terest was  purchased  at  the  execution  sale. (2) 

When  no  lis  pendens  in  favor  of  second  mortgagee. 

Seo.  289.  Where  there  were  two  mortgages  upon 
the  same  premises,  and  a  biU  was  filed  by  the  first 
mortgagee  to  foreclose  the  prior  mortgage,  and  the 
second  mortgagee  was  made  a  party  defendant  to  the 

(1)  Mills  V.  Pitman,  1  Paige,  490.       Bush.  437. 

(2)  Hawes,  eta   v.  Orr,  etc.,  10 
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suit,  and  Ijad  come  in  and  answered  but  had  filed  no 
cross-bill,  nor  sought  in  the  pleadings  affirmative  re- 
lief, it  was  held  that  there  was  no  lis  pendens  in 
the  case  in  favor  of  the  second  mortgagee. 

In  that  case,  after  the  second  mortgagee  had  filed 
his  answer,  but  before  the  cross-petition  which  was 
finally  filed  by  him  in  the  case  became  a  lis  pendens, 
the  mortgagor  made  another  mortgage,  and  it  was 
held  that  the  latter  mortgage  was  not  subject  to  the 
lis  pendens  of  the  cross-petition  filed  by  the  second 
mortgagee.  (1) 

Lis  pendens  in  Tennessee  where  proceedings  by  attach- 
ment allowed  in  chancery. 

Sec.  290.  In  Tennessee  attachment  proceedings  are 
allowed  by  statute  to  be  taken  in  chancery,  and  are 
required  to  be  immediately  levied. 

Where  a  biU  was  filed  in  that  State,  an  attach- 
ment was  taken  out  in  the  same  case,  but  was  not  im- 
mediately levied,  nor  was  the  lien  of  the  attachment 
perfected  thereunder  immediately. 

After  the  biU  was  filed  and  service  had,  but  before 
the  attachment  hen  was  perfected  under  the  statute, 
there  was  a  conveyance  of  the  property  by  a  party  to 
the  suit. 

It  was  held  that  although  the  lien  of  the  attach- 
ment had  not  been  perfected  at  the  time  of  the  pur- 
chase, yet  that  as  it  was  afterwards  perfected  without 
unreasonable  delay  the  purchase  was  pendente  lite.  (2) 

(1)  Hart,  etc.,  v.  Hayden,  etc.,  79  sned,  or  a  warning  order  is  made 

Ey.  346;  Hull  et  aL,  etc.,  v.  Grogan*  by  the  court 

etc.,  78  Ky.  12.  (2)  Sharpe  v.  Hunter  et  al.,  16  Ala. 

By  Sees.  39  and  194  of  the  Civil  766;  Vance  v.  Cooper,  2  Cold.  497; 

Code  of  Kentucky  it  is  provided  that  Burrough  et  aL  v.  Brooks  et  al.,  3 

there  shall  be  no  lis  pendens  in  Head,  392. 
that  State  until  a  summons  is  is- 
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Estoppel  and  lis  pendens.  , 

Sec.  291.  It  sometimes  occurs  that  litigants  as- 
sume such  an  attitude  with  respect  to  conflicting  in- 
terests in  the  property  involved  in  litigation  that  the 
facts  tending  to  an  estoppel  by  conduct  add  strength 
to  the  force  of  lis  pendens,  which  otherwise  might  not 
bar  an  interest. 

In  an  Indiana  case,  Q  brought  suit  to  foreclose  a 
senior  mortgage,  making  the  junior  mortgagee  a  party, 
and  pfending  the  suit  became  the  assignee  of  the  junior 
mortgage  also. 

Without  amending  the  bill  and  setting  up  the  pur- 
chase of  the  junior  mortgage,  the  case  resulted  in  a 
foreclosure  of  the  senior  mortgage.  At  the  sale  under 
the  decree  a  stranger  to  the  suit  purchased  the  prop- 
erty for  the  amount  of  the  decree,  and  no  redemption 
having  been  made  the  purchaser  took  out  a  deed. 

Subsequently  the  complainant  filed  a  bill  to  redeem 
from  the  first  mortgage,  based  upon  the  ownership  of 
the  junior  mortgage.  The  court  denied  the  right  of 
redemption. 

The  year  allowed  by  statute  in  that  State  had  been 
allowed  to  expire.  The  attitude  also  which  the  com- 
plainant had  assumed  with  respect  to  the  junior  mort- 
gage, both  by  the  pleadings  in  the  case  and  also  by 
his  conduct  at  the  sale,  were  held  to  be  an  estoppel 
and  conclusive  against  his  right  to  redeem.  (1) 

(1)  Gordon  v.  Lee,  102  Ind.  125. 
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SEa  298.  A  creditor  with  notice  not  protected. 

SEa  299.  Holder  of  unrecorded  deed  in  the  category  of  a  pendente  lite 
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Sua  800.  Unrecorded  deed  attacked  by  bilL 

SEa  801.  The  same  subject  further  considered.    > 

Sec.  302.  Not  an  exception  to  the  rule  lis  pendens. 

What  recording  laws  are. 

Sec.  292.  It  is  undoubtedly  within  the  legislative 
power  of  the  State  to  enact  laws  declaring  what  effect 
shall  be  given  to  the  recording  or  registration  of  con- 
veyances, placing  limitations  upon  the  time  within 
which  they  shall  be  recorded  or  registered,  declaring 
what  shall  be  the  effect  of  non-registration,  and  to  pre- 
scribe what  instruments  may  be  admitted  to  record  or 
registration. 

Such  laws,  however,  may  not  be  retroactive,  for  that 
would  be  to  impair  the  obligation  of  existing  contracts. 
They  can  affect  only  registration  or  non-registration 
after  their  enactment.  Acts  of  legislatures  of  the 
various  States  of  the  Union,  declaring  what  instru- 
ments may  be  admitted  to  the  pubhc  records,  where 
and  by  whom  they  shall  be  recorded,  and  what  effect 
shall  be  given  to  the  recording  or  registration,  and  the 
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non-recording  or  registration  of  snch  instruments  are 
known  as  the  Eecording  or  Registry  Laws. 

Character  of  recording  laws. 

.  Sec.  293.  The  character  of  recording  or  registry 
laws  in  force  in  the  different  States,  while  having 
many  features  in  common,  differs  materially  in  other 
respects. 

They  all  determine  some  place  where  the  record 
shall  be  kept,  who  shall  record  them,  and  define  what 
instruments  may  be  admitted  to  record. 

They  differ  in  other  material  respects.  In  some 
States  recordable  instruments  may  be  filed  for  record 
or  registration  at  any  time  after  execution,  while  in 
others  they  must  be  filed  within  a  limited  time,  and 
can  not  be  admitted  to  record  thereafter. 

This  period  of  limitation  varies  greatly  in  the  differ- 
ent States.  In  most  of  the  States  recordable  instru- 
ments are  declared  valid  as  between  grantor  and 
grantee  whether  recorded  or  not,  while  in  some  of 
them  they  are  declared  void  if  not  recorded  within  the 
period  of  limitation. 

As  to  what  instruments,  liens,  or  legal  or  equitable 
claims  of  claimants  recording  or  registering  convey- 
ances shall  affect  with  notice  the  statutes  of  the  differ- 
ent States  vary  materially.  (1) 


(1)  A  brief  syBopsis  of  the  record- 
ing laws  of  the  States  and  Territo- 
ries of  the  United  States  may  not 
be  out  of  place  in  this  connection. 
There  is  no  limitation  upon  the  time 
when  recordable  instnunents  may 
be  filed  for  record  or  registration 
in  the  following  States  and  Territo- 
ries: Arkansas,  California,  Colora- 
do, Dakota,  District  of  Columbia, 


Idaho,  Illinois,  Iowa,  Kansas,  Lou- 
isiana, Massachusetts,  Michigan, 
I  Minnesota,  Mississippi,  Missouri, 
Nebraska,  Nevada,  North  Carolina, 
New  Hampshire,  New  Jersey,  New 
Mexico,  New  York,  Bhode  Island, 
Tennessee,  Texas,  Utah,  Vermont, 
Virginia,  W.  Virginia  and  Wisoon- 
siD. 
The  statutes  of  these  States  gen- 


APPLICATION  UNDER  REGISTRY  LAWS. 


335 


Construction  of  recording  acts. 

Sec.  294.  As  we  have  seen,  most  of  the  recording 
acts  declare  what  legal  effect  shall  be  given  to  record- 
ing or  registration,  but  in  some  of  the  States  it  is  left 
to  the  courts  to  declare  what  effect  shall  be  given  to  the 
registration  or  record  of  recordable  instruments.  Most 
of  the  statutes  declare  that  conveyances  shall  be  valid 
between  the  parties  thereto  and  those  acquiring 
knowledge  of  their  existence,  whether  recorded  or  not. 
Such  would  clearly  be  the  law  were  the  statute  silent 
on  the  subject. (1) 

Upon  the  question  as  to  whether  other  classes  than 
those  who  are  bona  fide  purchasers  without  notice 
shall  be  protected  against  unrecorded  instruments,  the 
statutes  themselves,  as  we  have  seen,  vary,  and  the 


erally  declare  that  conveyances 
shall  have  no  effect  npon  subsequent 
purchasers  in  good  faith  without 
notioe,  until  the  conveyance  shall 
be  filed  for  record  or  registration 
with  some  designated  officer  in  some 
designated  place.  In  these  respects 
the  statutes  differ  but  slightly. 
They  also  provide  that  after  record 
or  registration  they  shall  be  notice 
to  all  subsequent  purchasers  of  the 
contents  of  such  record,  and  that 
conveyances  to  such  subsequent 
purchasers  shall  be  void. 

The  scope  of  the  effect  given  to 
the  recording  in  these  States  varies. 
In  California  an  unrecorded  con- 
veyance is  good  as  against  an  a^ 
taching  creditor. 

In  the  following  States  and 
Territories  recordable  instruments 
must  be  filed  for  record  or  regis- 
tration within  a  limited  time :  In 
Alabama,  within  three  months;  in 


Connecticut,  within  a  '^  reasonable 
time ; "  in  Delaware,  within  one 
year;  in  Florida,  within  six  months; 
in  Georgia,  within  twelve  months, 
except  as  to  mortgages,  which  must 
be  recorded  within  thirty  days;  in 
Indiana,  within  forty-five  days  of 
execution  and  transfer;  in  Ken- 
tucky, where  deed  made  by  resi- 
dent of  the  State,  within  sixty  days; 
where  made  by  a  non  -  resident, 
within  four  months;  in  Maryland, 
within  six  months  from  date;  in 
Ohio,  the  law  formerly  was  that  the 
conveyance  must  be  recorded  with- 
in six  months,  and  it  is  believed  to 
be  so  now;  in  Oregon,  within  five 
days;  in  Pennsylvania,  if  within  the 
city  of  Philadelphia,  ^'immediately ;'» 
if  in  other  parts  of  the  State,  within 
six  months;  if  out  of  the  State, 
within  twelve  months ;  in  South 
Carolina,  within  forty  days. 
(1)  4  Kent's  Com.  448. 
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decisions  of  the  courts  in  the  various  States,  as  we 
would  naturally  suppose^  also  yary.(l) 

It  is  held,  in  Virginia, (2)  that  a  creditor  who  became 
such  after  the  execution  of  an  unrecorded  deed  would 
not  be  affected  by  it,  even  though  he  had  knowledge 
of  the  existence  of  the  deed,  while  in  California  and 
Mississippi  such  creditor  would  not  be  protected. (3) 

Courts  have  held  that  mortgagees  and  trustees  are 
to  be  regarded  as  purchasers  within  the  meaning  of 
recording  and  registration  laws,  and  that  purchasers 
under  mortgages  and  trust  deeds,  executed  to  persons 
without  notice,  will  be  protected  although  having 
notice.  (4) 

It  has  also  been  held  that  where  the  first  grantee  or 
mortgagee  purchased  with  notice,  one  purchasing 
from  him  without  notice  will  be  protected.  (5) 

But  in  order  that  a  purchaser,  mortgagee  or  trustee 
should  be  protected  under  these  rulings,  the  trans- 
action must  be  a  real  one,  done  in  good  faith,  for  a 
proper  consideration,  and  not  designed  to  interfere 
with  or  postpone  the  rights  of  others.  (6) 

Some  courts  have  held  that  it  is  not  sufficient  to 
afford  this  protection  that  an  agreement  to  purchase 
shall  have  been  entered  into,  even  though  accompanied 
by  possession  and  payment  of  the  purchase  money. (7) 

(1)  Thornton  on  Re^stration,  34.  213;  Curtis  r.  Jones's  Exr.,  6  Monf. 

(2)  Guerrant V.Anderson, 4 Rand.  42;  Trutt  v,  Bigelow,  16  Mass.  406; 
212.  Boydton  r.  Rees,  8  Pick.  32a 

(3)  Dixon  et  al.  v.  Lecoste,  1  S.  (5)  Southall  v,  ATEeand,  1  Wash. 
&  M.  70.  (Va.)  336 ;  Conn.  v.  Bradish,  14  Masa 

(4)  Harrison     r.    Forth,     Preo.  296;  Leaving  et  al.  v.  Brickerhoff 
Finch,  51;  Lowther  v.  Carleton,  2  et  al.,  5  Johns.  Oh.  329. 

Atk.  139;  Brandlyn  r.  Ord,  1  Atk.  (6)  Sugden  on  Vend.  511. 

571;  Bennett  i'.  Walker,  West,  130;  (7)  Moore  v.  Mayhow,  1  Oh.  Cas. 

Mertinsr.  Joliffeetals.,1  Amb.  313;  84;  TourviU  v.  Naish,  3  P.  Wms. 

Bumpus  V.  Plainer,  1  Johns.  Ch.  806;  Sugden  on  Vend.  530. 
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On  the  other  hand,  the  courts  have  held  that  where 
the  purchase  money  has  been  all  paid,  and  the  equitable 
title  completed,  and  the  party  thus  has  the  best  right 
to  call  in  the  legal  title,  he  is  entitled  to  the  benefit  of 
protection  against  unrecorded  instruments,  as  having 
fairly  and  substantially  complied  with  the  rule.(l) 

Notice  may  be  express  or  implied.  Express  notice 
is  the  actual  knowledge  of  a  given  fact,  regularly  and 
formally  communicated.  Implied  notice  is  a  conclu- 
sion of  law,  from  violent  presumption,  which  the 
courts  will  not  allow  to  be  controverted. (2) 

When  notice  has  been  expressly  communicated  at 
any  time  before  the  purchase  is  completed  by  the  pay- 
ment of  the  monoy,  and  (as  most  authorities  hold)  be- 
fore the  execution  of  the  deed  or,  if  the  knowledge  of 
the  existence  of  the  deed  is  traced  to  the  party,  with- 
out a  formal  communication  of  it,  the  notice  is  express, 
positive  and  eflfectual.(3) 

Circumstances  which  estabUsh  satisfactorily  the 
fact  of  the  knowledge  are  sufficient  evidence  of  *"his 
character  of  notice.  A  knowledge  of  the  unrecorded 
deed  is  not  required  to  be  precise,  but  notice  which 
is  sufficient  to  reasonably  put  a  party  upon  in- 
quiry, and  which  by  ordinary  diligence  would  lead  to 
the  discovery  of  the  fact,  is  sufficient. (4) 

A  deed  is  deemed  to  be  recorded  from  the  hour  it  is 
deposited  with  the  recording  officer  for  that  purpose, 
without  regard  to  when  it  is  actually  spread  upon  the 
record.  (5) 

(1)  Mut.  Ass.  Soc.  etc.  v.  Stone  et         (5)  ThorDton  on  Begistration,  38; 
aL,  3  Leigh,  235.  Hlester's  Lessee  v.  Fortner,  2  Binn. 

(2)  Coote  on  Mort.  373.  40;  Harvey  et  al.  v.  Alexander  et  al., 
(S)  4  Kent's  Com.  163-4  and  5.  1  Rand.  219,  241;  Currie  v,  Donald, 
(4)  Goote  on  Mort  378;  MoMeech-     2  Wash.  (Va.)  64. 

an  V,  Griffing,  3  Pick.  149. 
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This,  however,  will  only  apply  to  recordable  instru- 
ments. If  the  instrument  is  not  recordable,  although 
spread  upon  the  record,  it  will  not  be  notice,  but  will 
be  as  though  not  recorded  at  all.(l) 

Though  the  record  be  burned  or  otherwise  destroyed, 
in  contemplation  of  law  the  constructive  notice  con- 
tinues. 

It  is  incompetent  to  prove  aliunde  any  fact  which 
the  law  requires  to  appear  on  the  record  or  in  a  filed 
deed.  So  it  can  not  be  proven  by  parol  that  there  was 
a  privy  examination  of  a  femme  covert. (2) 

The  admission  of  a  recordable  instrument  to  record 
is  a  ministerial  act,  and  one  over  which,  when  the  law 
is  properly  compUed  with,  the  courts  can  have  no  con- 
trol, neither  can  they  have  control  of  the  record-  . 
ing  oflScer.(3) 

Lis  pendens  does  not' affect  recording. 

Sec  295.  It  is  often  said  by  the  courts  that  lis  pen- 
dens does  not  affect  recording  or  registry  laws. (4) 

That  is  true.  Lis  pendens  does  not  affect  the  record- 
ing laws  in  the  same  sense  that  it  does  not  affect 
other  positive  legislative  enactments.  It  would,  how- 
ever, doubtless  be  competent  for  the  legislatures  of 
the  States,  in  enacting  hs  pendens  statutes,  to  modify 
or  qualify  the  recording  acts  by  provisions  relating  to 
statutory  hs  pendens. 

The  same  legislative  power  in  such  cases  enacts 
both  laws,  and  within  the  limitations  of  the  State  con- 
stitutions undoubtedly  may  frame  them  with  reference 
to  each  other. 

(1)  Elliott  et  al.  v.  Piereol,  1  Pe-         (3)  Dawson  v.  Thnrston,  2  Hen. 
ters,  82a  &  Miinf .  132. 

(2)  Ross  V.  MoLnng,  6  Peters,  283.         (4)  Wyatt  v.  Barwell,  16  Vea  435. 
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But  when  courts  say  that  lis  pendens  does  not  affect 
the  recording  laws,  they  refer  to  the  common  law  rule 
Us  pendens,  which  is  the  creature  of-  the  courts,  and 
not  to  rules  enacted  by  positive  statute. 

The  courts  may  not  enact  or  repeal  laws.  They 
can  only  enforce  them. 

Even  the  court  of  chancery  has  no  power  to  modify 
an  established  rule  of  the  common  law,  or  a  provision 
of  an  express  statute,  where  it  is  so  clear  as  not  to 
admit  of  construction.  The  chancery  courts  are  as 
much  bound  to  follow  the  law  as  the  law  courts. 

Recording  laws  modify  application  of  lis  pendens. 

Sec.  296.  But  while  lis  pendens  may  not  modify 
the  i:ecording  or  registry  laws,  the  converse  of  the 
proposition  is  not  true.  The  application  of  the  record- 
ing laws  in  cases  where  the  rule  lis  pendens  is  applied 
modify  the  results  of  the  apphcation  of  that  rule. 

Thus  in  the  leading  case  of  Norton  v.  Birge,(l) 
where  the  conveyance  which  the  bill  was  filed  to  re- 
move was  executed  by  Nott  to  Nock  before  the  suit 
was  commenced,  but  was  not  recorded  until  long 
afterwards,  it  was  contended  pn  the  part  of  Nock 
that  the  doctrine  of  lis  pendens  never  was  appUed  to 
any  case  except  where  the  conveyance  was  made  after 
the  suit  was  commenced  by  a  party  to  it,  and  that  the 
recording  or  non-recording  of  conveyances  had  no 
effect  upon  the  question  of  the  lis  pendens.  But  the 
court  held  otherwise,  and  gave  force  and  effect  to  the 
recording  laws ;  declaring  that  under  the  facts  of  that 
case  Nock  must  be  deemed  to  have  taken  the  convey- 
ance pendente  hte,  that  although  he  took  his  deed 
ante  litem  his  failure  to  record  the  deed  and  use  the 

(1)  Norton  v.  Birge,  35  Conn.  263. 
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diligence  which  he  should  have  used  to  ascertain  the 
rights  of  the  complainant  in  that  case  placed  Nock  in 
the  category  of  pendente  hte  claimants. 

How  lis  pendens  affected  by  the  registry  laws. 

Sec.  297.  The  recording  or  failure  to  record  instru- 
ments under  which  parties  have  sought  to  acquire  in- 
terests in  the  subject  matter  of  litigation,  either  ante 
htem  or  post  litem,  becomes  quite  material  when  we 
come  to  consider  how  those  rights  or  supposed  rights 
are  aflFected  by  lis  pendens. 

Where  the  property  involved  is  contained  in  an  un- 
registered mortgage,  which  by  the  statutes  of  the 
State  is  required  to  be  registered  before  becoming 
effective  as  against  bona  fide  purchasers  and  credit- 
ors, the  filing  of  the  bill  to  establish  such  unregistered 
mortgage  will  not  constitute  constructive  notioe  lis 
pendens  to  such  subsequent  purchaser  or  creditor. 
In  such  cases  the  courts  give  force  to  the  registry 
laws  and  hold  the  superior  equity  in  the  pendente  lite 
purchaser  or  creditor,  because  the  law  has  appointed 
a  place  where  mortgages  must  be  registered  in  order 
to  be  notice  to  purchasers,  and  if  there  be  no  registry 
there  the  purchasei  is  not  held  to  constructive  notice 
by  any  other  means. 

The  registration  in  such  a  case,  it  is  said,  is  the  only 
thing  that  can  operate  as  constructive  notice.  This 
position  is  fully  sustained  by  the  case  of  McCutchen 
et  al.  V.  Miller.  (1)      The  same  doctrine  is  held  by 

(1)  McOutchen  et  aL  v.  Miller,  81  hold  that  where  the  original  mort- 

Miss.  88.  gage  is  made  a  part  of  the  bill  by 

While  this  position  seeme  to  be  being  attached  to  it  as  an  exhibit 

fully  warranted  by  the  authorities,  or  otherwise  incorporated  into  the 

it   would    be  ^  hardly    consistent  bill  and  made  a  part  of  it,  and  it 

with  well  established  principles  to  appears  to  have  been  regularly  exe- 
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the  courts  where  the  conveyance  is  a  deed  instead 
of  a  mortgage. 

Mr.  -Freeman,  in  his  valuable  work  on  Judgments, 
at  Sec.  201,  says:  "That  a  person  holding  title  to 
real  estate  by  virtue  of  an  unrecorded  conveyance,  is 
bound  by  a  judgment  against  his  grantor  ;"(1)  thus  ap- 
plying the  provisions  of  the  registry  law  in  determin- 
ing the  question  whether  there  is  effective  hs  pendens 
or  not. 

The  Connecticut  case  of  Norton  v.  Birge,(2)  and  the 
case  of  Hoyt  v.  Jones,(3)  fully  sustain  this  position. 

A  creditor  with  notice  not  protected. 

Sec.  298.  But  a  creditor  of  the  grantor  in  an  un- 
recorded deed  with  a  notice  of  the  deed  cannot  pro- 
ceed and  procure  a  prior  hen  upon  his  debt  which  wiU 
avail  against  the  unrecorded  deed. 

The  notice  of  the  deed  as  to  such  creditor  is  equiv- 
alent to  recording. 


onted  and  acknowledged  in  oon- 
formity  with  law,  and  where  record- 
ing is  not  made  a  prerequisite  to  its 
validity,  and  the  court  has  acquired 
full  jurisdiction  of  the  suit,  to  hold 
that  a  purchaser  would  not  be 
bound  to  take  constructiye  notice 
of  the  rights  of  the  mortgagee. 

Probably  a  copy  would  not  suffice, 
because  the  record  of  a  copy  would 
not  be  noticed;  but  it  is  difficult  to 
perceive  why  tftie  original  mortgage, 
brought  to  the  attention  of  the  pub- 
lic by  the  proper  allegation  in  the 
pending  billt  ought  not  to  be  held 
equivalent  to  the  record  of  it  in  the 
recorder's  office,  and  thus  charge 
an  intermeddler  with  the  results  of 
the  suit.  This  view  would  not  pro- 
ceed upon  the  ground  that  the  lis 


pendens  affected  the  r^ording  law, 
but  upon  grounds  entirely  inde- 
pendent of  them. 

In  Wyatt  v.  Barwell,  19  Ves.  435, 
the  court  held  that  lis  pendens  is 
not  notice  for  the  purpose  of  post- 
poning a  registered  deed.  Wallace 
V.  The  Marquis  of  Donegal,  1  Drury 
&  W.  487;  Houldtich  v.  Wallace,  1 
Drury  &  W.  49a 

But  it  is  said  that  where  a  second 
purchaser  had  actual  notice  of  the 
first  purchase,  although  the  deed 
were  not  recorded,  the  second  pur- 
chase will  be  postponed.  1  Story's 
£q.  Jur.  406;  Murray  v.  Finster,  2 
Johns.  Ch.  155. 

(1)  Freeman  on  Judgments,  201. 

(2)  Norton  v.  Birge,  85  Oonn.  268. 

(3)  Hoyt  V.  Jones,  31  Wis.  897. 
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So,  where  a  purchaser  has  acquired  a  title  regular 
in  all  respects,  except  that  his  conveyance  is  not  re- 
corded, a  creditor  of  his  grantor  with  full  knowledge 
of  his  title  cannot  commence  an  action  by  attach- 
ment, file  a  notice  of  lis  pendens  under  a  lis  pendens 
statute,  and  thus  obtain  a  lien  superior  to  the  title  of 
such  purchaser,  and  thereby  destroy  and  cut  oflf  the 
unrecorded  conveyance.  (1) 

Holder  of  unrecorded  deed  in  the  category  of  a  pendente 
lite  purchaser. 

Sec.  299.  And  so  the  case  of  Hoyt  v.  Jones, (2) 
which  was  twice  ably  argued  in  the  Supreme  Court  of 
Wisconsin,  where  a  deed  was  made  on  the  15th  day 
of  July,  1854,  but  was  not  recorded  until  the  11th  of 
November,  1858,  the  next  day  after  the  initiation  of 
hs  pendens,  was  another  illustration  of  the  rule  that 
the  holder  of  an  unrecorded  deed  of  which  a  Htigant 
has  no  notice  is  in  the  category  of  a  pendente  lite 
purchaser. 

The  bill  in  that  case  was  filed  to  enforce  a  Uen  upon 
the  land,  and  subject  it  to  the  payment  of  a  debt  of 
the  apparent  owners  of  the  recorded  title. 

Wilcox  commenced  the  suit  against  Mygatt  et  als., 
to  cancel  a  conveyance  from  Wilcox  to  Mygatt  and 
other  conveyances  from  Mygatt  and  his  assigns.  Wal- 
lace Mygatt  had  conveyed  to  Edward  G.  Mygatt  in 
July,  1854,  but  the  deed  was  not  recorded,^  as.  above 
stated,  until  Nov.  11,  1858.  The  suit  became  a  lis 
pendens  under  the  laws  of  Wisconsin,  Nov.  10,  1858, 
the  day  before  the  deed  was  recorded. 

It  was  held  in  that  case  that  the  claimant  under 

(1)  Lamont  v.  Oheshire  et  al.,  65         (2)  Hoyt  v.  Jones,  81  Wis.  389» 
N.  y.  30.  403. 
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the  deed,  although  the  defendant  had  conveyed  more 
than  four  years  before  the  suit  became  a  lis  pendens, 
but  had  not  recorded  his  deed  until  the  day  after  the 
lis  pendens  had  attached  to  the  property,  had  not  ac- 
quired such  a  perfected  right  as  to  be  regarded  as  an 
ante  litem  purchaser. 

The  court,  in  the  course  of  its  opinion  in  the  case 
last  above  mentioned,  say  that  "under  the  registry  law 
and  so  far  as  it  may  be  necessary  to  protect  the  titles 
of  subsequent  purchasers  in  good  faith  who  are  within 
it,  it  is  sufficient  if  the  court  has  apparent  jurisdic- 
tion to  operate  upon  the  title.  It  is  by  the  title  as  it 
appears  on  record  that  purchasers  and  suitors,  having 
no  different  knowledge  or  information,  are  governed; 
and  it  is  no  more  necessary,  for  the  purpose  of  the 
title  so  shown  by  the  record,  that  the  court  should 
lay  its  hand  upon  the  actzuzl  title,  in  order  that  a  sub- 
sequent purchaser  under  the  judgment  may  be  pro- 
tected, than  it  is  that  the  grantor  in  the  common  case 
should  have  actual  seizin  and  title  of  the  land  to  pro- 
tect the  purchasers  under  his  conveyance. 

The  fact  is,  the  grantor  has  no  title,  and  yet, 
by  default  of  the  true  owner  to  record  his  deed,  the 
registry  law  operates  to  give  the  grantee  a  good 
title.  V 

So  it  may  be,  technically,  with  respect  to  the  juris- 
diction of  the  court,  and  yet  its  judgment  operates, 
or  may  operate  under  the  registry  law,  to  secure  a 
vahd  title  to  the  purchaser,  who  afterwards  buys  on 
the  faith  of  it,  the  true  owner  keeping  all  evidence 
and  knowledge  of  his  paramount  right  still  covered 
up  and  concealed. "(1) 

(1)  Freeman  on  Judgte.  Sec.  20L 
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Unrecorded  deed  attacked  by  bill. 

Sec.  300.  It  was  held  in  a  Virginia  oasfc(l)  that  a 
bill  in  chancery  would  lie  to  prevent  the  recording  of 
a  deed  which  would  prejudice  the  rights  of  the  com- 
plainant were  it  to  be  spread  upon  the  record. 

In  the  case  referred  to,  an  insolvent  debtor  in  con- 
sideration of  an  extension  of  time  for  payment  pro- 
cured from  his  creditors,  or  in  order  to  procure  such 
extension,  promised  that  he  would  give  no  preference 
against  him.  The  promise  was  made  while  a  secret 
deed  of  preference  was  already  executed.  The  deed 
was  not  recorded,  and  the  insolvent  merchant 
continued  his  business  with  open  doors.  The 
creditor  from  whom  the  extension  had  been  procured 
upon  this  promise,  hearing  by  some  means  of  the  un- 
recorded deed,  filed  his  bill  seeking  to  invalidate  the 
unrecorded  conveyance.  The  court  granted  the  rehef 
prayed. 

The  court  say  in  that  case :  "It  is  clear  that  deeds, 
whether  bona  fide  or  not,  may  be  assailed  before  they 
are  recorded.  Being  null  and  void  as  to  creditors,  if 
the  creditors  institute  suit  before  registration  and  the 
suit  is  continued  to  a  successful  issue,  the  suit  takes 
precedence  of  registration,  even  though  the  deed  be 
not  fraudulent,  and  so  far  as  the  deed  is  in  conflict 
with  the  prayers  of  the  bill  it  is  null  and  void. 

A  deed  may  be  free  from  fault  on  the  part  of  the 
grantor,  or,  if  fraudulent  as  to  him,  may  be  free  from 
fault  as  to  the  grantee,  and  still  being  void  as  to  cred- 
itors until  recorded,  if  assailed  by  a  suit  commenced 
before  that  event,  though  it  may  stand  for  all  other 
purposes,  it  is  null  and  void  as  to  the  purposes  of  that 

(1)  Shufeldt  V.  Jenkins,  22  Fed.  R  STL 
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suit,  if  the  suit  be  sustained  by  the  court  in  which  it 
is  brought. 

It  was  on  this  theory  that  the  suit  in  this  case  was 
brought.  It  was  originally  founded  on  the  theory  of 
setting  aside  a  deed  to  hinder,  delay  and  defraud  cred- 
itors. An  allegation  to  that  effect  was  indeed  pre- 
sented marginally  in  the  bill  as  an  afterthought ;  but 
the  bill  went  primarily  upon  the  theory  that  the  deed 
operated  as  a  fraud  upon  the  complainants,  and,  if 
assailed  by  suit  before  its  registration,  might  be  set 
aside  as  null  and  void." 

The  same  subject  further  considered. 

Sec.  301.  This  question  was  exhaustively  discussed 
by  the  late  Justice  Dickey  in  a  dissenting  opinion  in 
an  Illinois  case.(l) 

In  that  case  a  bill  was  filed  to  set  aside  a  convey- 
ance made  without  consideration.  The  bill  was  filed 
on  the  4th  day  of  March,  1869,  but  service  was  not 
had  on  the  defendant,  the  grantee  in  the  deed  above 
referred  to,  until  the  6th  of  March. 

On  the  same  day  on  which  the  decree  was  entered, 
and  just  before  the  case  had  proceeded  to  a  decree  in 
favor  of  the  complainant,  a  deed  was  placed  upon  the 
record  purporting  to  have  been  executed  by  the  defend- 
ant to  a  third  party  prior  to  the  suit. 

The  case  was  determined  by  a  majority  of  the  court 
upon  the  ground  that  the  suit  did  not  pend  until  the 
6th  of  March,  after  the  alleged  deed  was  made.  Jus- 
tice Dickey  dissented,  and  one  of  the  grounds  of  his 
dissension  was  that  the  defendant's  grantee  having 
held  under  an  unrecorded  deed  without  notice  to  the 
complainant  before  his  suit  became  a  lis  pendens,  was 

(1)  Grant  et  aL  v,  Bennett  et  al.,  96  Bl.  513. 
I 
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in  the  category  of  a  pendente  lite  purchaser,  following 
the  authority  of  Norton  v.  Birge,  above  referred  to. 

In  the  course  of  his  opinion  he  says :  "I  deny  that 
the  law  enables  him,  (as  the  holder  of  a  deed  from  Miss 
Newcomb,  made  before  lis  pendens  began,  but  unre- 
corded at  that  time,  and  of  which  complainant  had  no 
notice,)  to  avoid  or  defeat  the  legal  eflEect  of  the  lis 
pendens  by  recording  such  deed  pendente  Hte,  and 
before  the  final  decree  is  made.  "***♦"!  hold 
that  rights  and  equities  of  all  in  the  very  same  prop- 
erty, and  derived  from  a  party  detfendant  in  the  suit, 
must  ultimately  rest  upon  the  basis  of  the  strength 
of  their  respective  rights  and  equities  when  the  hs 
pendens  began."  «  «  »  «  "This  precise  question 
came  in  judgment  and  was  expressly  decided  in  Nor- 
ton V.  Birge,  35  Conn.,  250. 

•  *  *  *  In  that  case  a  conveyance  was  delivered 
before  the  suit  began,  but  not  put  on  record  until  after 
the  suit  was  instituted.  It  was  there  held  that  the 
grantee  stood  in  relation  to  the  pending  suit  just  as 
he  would  have  stood  if  the  conveyance  had  been  taken 
during  the  pendency  of  the  suit. "  *  ♦  ♦  ♦  "The 
decision  rests  upon  the  idea  that  the  rights  and  inter- 
ests in  question  were  in  fact  acquu-ed  from  a  party  t6 
the  suit  after  the  institution  of  the  suit,  although  the 
deed  was  deUvered  before  suit  began, — and  this,  because 
the  deed,  though  delivered,  not  being  recorded,  was 
void  as  against  complainant  and  therefore  as  against 
him  passed  no  interest  until  it  was  filed  for  record, 
and  no  interest  as  against  the  complainant  was  ac- 
quired until  the  time  of  such  fiUng  for  record,  and 
therefore  in  so  far  as  concerns  the  complainant,  these 
rights  and  interests  were  acquired  by  the  defendant 
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after  the  institution  of  the  suit ;  and  hy  the  terms  and 
true  meaning  of  the  rule,  lis  pendens  does  not  apply 
to  the  rights  and  interests  thus  acquired." 

This  position  of  Justice  Dickey,  urged  with  so  much 
earnestness  and  ability,  was  nowhere  met  in  the  opinion 
of  the  majority  of  the  court,  and  is  clearly  sustained 
by  the  casffes  of  Norton  v.  Birge(l)  and  Hoyt  v.  Jones,(2) 
ante. 
Not  an  exception  to  the  rule  lis  pendens. 

Sec  302.  Mr.  Freeman,  in  his  valuable  work  on 
Judgments,  Sec.  201,  speaking  of  the  decision  in  Nor- 
ton V.  Birge  as  an  exception  to  the  rule  lis  pendens 
says :  "Lis  pendens  applies  only  to  the  rights  and  in- 
terests acquired  by  a  party  thereto  after  the  institu- 
tion of  the  suit." 

In  this  that  learned  author  is  in  error,  an  error  nat- 
urally fallen  into  from  the  loose  language  of  some  of 
the  decisions.  It  is  not  an  exception,  but  is  of  the  very 
essence  of  the  rule  lis  pendens  itself,  as  shown  by  Jus- 
tice Dickey  in  the  case  of  Grant  et  al.  v.  Bennett  et 
al.,(3)  ante. 

Under  the  recording  laws  the  unrecorded  deed,  as 
to  all  persons  acquiring  an  interest  securing  a  hen 
without  notice,  is  null  and  void.  It  is  as  though  no 
conveyance  were  made.  By  the  registry  laws  it  only 
becomes  effective  by  filing  for  record  or  registration. 
If  at  the  time  it  is  so  filed  for  record  there  is  a  pend- 
ing suit,  the  holder  of  such  a  deed  previously  with-  \ 
held  from  the  record  is  a  pendente  lite  purchaser. 

He  stands  upon  no  better  ground  than  he  would 

(1)  Norton  v.  Birgre,  35  Oonn.  (3)  Grant  et  al.  v.  Bennott  et  al., 
250.  96  HL  5ia 

(2)  Hoyt  V.  Jones,  31  Wis.  397. 
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have  occupied  if  his  deed  were  executed  at  the  mo- 
ment of  its  recording.  The  question  is,  whether  at 
the  time  the  law  determines  lis  pendens  commences,  it 
had  become  effective  upon  the  property  involved. 

If  the  recording  laws  make  the  deed  void  as  to 
such  claimant  before  record,  the  lis  pendens  had  be- 
come effective  upon  the  property.  This  i#  the  sub- 
stance of  the  ruling  in  both  the  cases  of  Norton  v. 
Birge(l)  and  Hoyt  v.  Jones,(2)  and  the  reasoning  of 
those  courts,  as  well  as  tliat  of  Justice  Dickey,  seems 
to  me  unanswerable. 

(1)  Norton  v.  Birge,  85  Conn.  25a      (2)  Hoyt  v.  Jones,  81  Wis.  397. 


CHAPTEE  XIV. 

LIS  PENDENS  STATUTES. 

Ssa  303.  English  lis  pendens  statnte. 

Seo.  304.  Lis  pendens  statute  of  New  York. 

Seo.  305.  Wisconsin  statute. 

SEa  306.  California  statute. 

Ssa  307.  Michigan  statuta 

SEa  308.  Minnesota  statute. 

SEa  309.  Indiana  statute. 

Sec.  S09a.  Missouri  statute. 

Seo.  310.  South  Carolina  statute. 

Seo.  311.  West  Virginia  statute. 

SEa  312.  New  Jersey  statute. 

Ssa  313.  North  Carolina  statute. 

Seo.  314.  Dakota  statute. 

Ssa  315.  Virginia  statute. 

SEa  316.  Application  of  general  prinoiple& 

Sbo.  317.  Comparison  ot  lis  pendens  statuteSi 

English  lis  pendens  statute. 

Sec.  303.  The  lis  pendens  statutes  adopted  by  sev- 
eral States  of  the  Union  undoubtedly  originated 
indirectly  from  the  English  lis  pendens  statute  of 
2nd  &  3rd  Victoria,  which  was  passed  in  1839. 

This  statute  was  probably  passed  to  remedy  the 
diflfioulty  arising  from  the  practice,  which  had  existed 
more  or  less  before  that  time,  of  issuing  the  subpoena 
in  chancery  before  the  bill  was  filed,  procuring  service 
of  it  and  thus  creating  lis  pendens  before  there  was 
anything  on  the  record  to  show  what  the  suit  was 
about. 

This  act  provided  in  substance  that  no  lis  pendens 
should  be  in  force  as  against  third  persons  without 
express  or  actual  notice  thereof,  until  a  memorandum 
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containing  the  name,  place,  residence  and  description 
of  the  person  whose  property  was  intended  to  be 
affected  by  it,  together  with  the  court,  title  of  the 
cause  and  date  of  the  filing,  was  left  with  the  senior 
master  of  the  Court  of  Common  Pleas,  whose  duty  it 
was  made  forthwith  to  enter  these  particulars  in  alpha- 
betical order  in  a  book  provided  for  that  purpose. (1) 

Lis  pendens  statute  of  New  York. 

Sec.  304.  Soon  after  the  adoption  of  the  EngUsh 
statute  to  which  we  have  refeiTed  in  the  last  section, 
the  legislature  of  the  State  of  New  York  passed  a  lis 
pendens  statute  which  has  been  amended  and  modified 
at  various  times,  and  in  such  modified  form  is  now  in 
force  in  that  State. 

This  statute,  (2)  which  may  be  found  as  sections 


(1)  Chap,  n,  Sec.  7,  2nd  &  3rd 
Victoria. 

"And  be  it  enacted,  that  no  lis 
pendens  shaU  bind  a  purchaser  or 
mort^^agee  with  express  notice 
thereof,  unless  and  until  a  memo- 
randum or  minute  containing  the 
name  and  the  usual  or  last  known 
place  of  abode,  and  the  title,  trade 
or  profession  of  the  person  whose 
estate  is  intended  to  be  affected 
thereby,  and  the  court  of  equity 
and  the  title  of  the  cause  or  infor- 
mation and  the  day  when  the  bill 
or  information,  was  filed  shall  be 
left  with  the  senior  master  of  the 
said  Court  of  Common  Fleas,  who 
shaU  forthwith  enter  the  same  par- 
ticulars in  a  book  as  aforesaid  in 
alphabetical  order,  by  the  name  of 
the  person  whose  estate  is  intended 
to  be  affected  by  said  lis  pendens, 
and  said  officer  shall  be  entitled  for 
any  such  entry  to  the  sum  of  two 


shillings  and  sixpence,  and  the  pro- 
visions hereinbefore  contained  in 
regard  'to  the  re-entering  of  judg- 
ment every  five  years,  and  the  fee 
payable  to  the  officer  thereon,  shall 
extend  to  every  case  of  lis  pendens 
which  shall  be  registered  under  the 
provisions  of  this  act" 
(2)  The  New  York  statute  reads: 
"  Seo.  1670.  In  an  action  brought 
to  recover  a  judgment  affecting  the 
title  to  or  possession,  use  or  enjoy- 
ment of  real  property,  the  plaintiff 
may  when  he  files  his  complaint  or 
at  any  time  afterwards  before  final 
judgment  file  in  the  clerk's  office  of 
each  county  where  the  projwrty  is 
situated  a  notice  of  the  pendency 
of  the  action,  stating  the  n&mes  of 
the  parties  and  the  object  of  tlie 
action  and  containing  a  brief  de- 
scription of  the  property  in  that 
county  affected  thereby.  Such  a 
notice  may  be  filed  with  the  com- 
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1670  and  1671  of  the  revised  statutes  of  that  State 
now  in  force,  provided  in  substance  *that  in  an  action 
brought  to  recover  a  judgment  affecting  the  title  to 
or  possession,  use  or  enjoyment  of  real  estate,  the 
plaintiff  may  file  with  his  complaint  at  the  time  of 
commencing  it,  or  at  any  time  afterwards  before  final 
judgment  in  the  county  clerk's  office  of  the  county 
where  the  real  estate  is  situated,  a  notice  of  Hs  pendens 
which  shall  state  the  names  of  the  parties  and  the 
object  of  the  suit. 

The  statute  requires  that  the  notice  be  filed  before 
the  service  of  the  summons  in  case  of  personal  service 
and  that  in  such  case  the  summons  must  be  served 
upon  the  defendant  within  sixty  days  after  the  filing 
of  the  notice,  or  in  case  personal  service  is  not  ob- 
tained and  the  defendant  is  brought  in  by  publication, 
then  it  must  be  filed  before  the  expiration  of  the  time 
of  pubUcation.     Section  1671  declares  the  effect  of 


plaint  before  the  service  of  the 
snmmoius,  but  in  that  case  personal 
service  of  the  summons  must  be 
made  npon  a  defendant  within  sixty 
days  after  the  filing,  or  else  before 
the  expiration  of  the  same  time, 
publication  of  the  summons  must 
be  commenced  or  service  thereof 
must  be  made  without  the  State 
pursuant  to  an  order  obtained 
therefor  as  prescribed  in  chapter 
fifth  of  this  act." 

"SEa  1671.  Where  a  notice  of  the 
pendency  of  an  action  may  be  filed 
as  prescribed  in  the  last  section 
the  pendency  of  the  action  is  con- 
structive notice  from  the  time  of 
80  filing  the  notice  only  to  a  pur- 
chaser or  incumbrancer  of  the 
property  affected  thereby  from  or 


against  a  defendant  with  respect  to 
whom  the  notice  is  directed  to  be 
indexed  as  prescribed  in  the  next 
section.  A  person  whose  convey- 
ance or  incumbrance  is  subsequent- 
ly executed  or  subsequently  re- 
corded is  bound  by  all  proceedings 
taken  in  the  action  after  the  filing 
of  the  notice  to  the  same  extent  as 
if  he  was  a  party  to  the  action." 

"  Sbo.  1672  provides  that  notice 
must  be  filed  with  clerk  and  by  him 
recorded." 

"Sbo.  1673  provides  that  where  de- 
fondant  sots  up  by  answer  counter- 
claims and  seeks  affirmative  relief 
he  must  file  a  like  notice  of  his 
claim."  N.  Y.  Annotated  Code, 
Banks  &  Bro.  1884;  Ch.  14,  Art  9, 
Soc.  1670. 
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such  a  notice  to  be  constructive  notice  to  purchasers 
and  incumbrancers  of  the  property  affected  thereby, 
from  the  time  of  filing  of  the  notice  only,  from  a  de- 
fendant mentioned  in  the  notice  as  filed,  and  that  con- 
veyances and  incumbrances  subsequently  executed  or 
recorded  should  be  affected  by  the  Ms  pendens  of  the 
suit.  The  statute  also  provides  for  the  recording  of 
the  notice  of  lis  pendens  and  that  where  defendants 
set  up  counterclaims  and  seek  affirmative  relief  they 
may  file  Uke  notices  of  Us  pendens  and  with  like  effect 
as  to  their  counterclaims.  (1) 

Wisconsin  statute. 

Sec.  305.  The  legislature  of  the  State  of  Wisconsin 
at  an  early  day  followed  very  closely  the  lis  pendens 
statute  of  New  York,  referred  to  in  the  last  section,  in 
adopting  a  statute  for  that  State,  and  this  statute  as 
amended  and  modified  still  remains  in  force. 

Section  3187  of  the  statutes  now  in  force  in  that 
State  provides,  lijje  the  New' York  statute,  for  the  fil- 
ing of  a  notice  of  lis  pendens  at  the  time  of  filing  of 
the  complaint,  or  at  any  time  thereafter  before  judg- 
ment, with  the  register  of  deeds  of  the  county  or 
counties  where  the  property  involved,  or  any  part  of 
it,  is  situated,  containing  the  names  of  the  parties  and 
other  items  with  respect  to  the  case,  and  also  provides 
for  the  filing  of  counter  Hs  pendens  notices  by  defend- 
ant who  may  seek  to  set  up  and  claim  affirmative 

(1)  Prior  to  1862  in  New  York  lis  By  an   amendment  of  the  lis 

pendeps  was  of  no  force  as  against  pendens  act  in  1862  the  action  is 

purchasers  or  incumbrancers  until  deemed  pending  from  the  time  of 

service    of    summons.     Barter  v.  the  filing  of  the  notice  lis  pendens, 

Tomlinson,  38  Barb.  641;  Farmers'  provided  publication    or    service 

Loan,  etc.,  v.  Dickson,  17  How.  Fr.  should  be  had  within  60  days  there- 

477.  after. 
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reKef,  and  also  declaring  the  legal  eflfect  of  such  lis 
pendens  notices  to  be  that  every  purchaser  or  incum- 
brancer whose  conveyance  or  incumbrance  is  not  re- 
corded or  filed  shall  be  bound  by  the  proceedings  in 
the  suit  to  the  same  extent  and  in  the  same  manner 
as  parties  to  the  suit. 

Section  761  of  the  statutes  of  that  State  requires 
that  the  register  in  each  county  shall  keep  a  separate 
book  in  his  office,  in  which  shall  be  entered  all  writs 
of  attachment,  certificates  of  sales  and  notices  of  lis 
pendens  affecting  real  estate,  and  that  memoranda  of 
notices  of  lis  pendens  shall  be  entered  on  the  margin 
of  the  record  of  mortgages  which  may  be  in  process  of 
foreclosure.  (1) 


(1)  The  Wisconsin  statute,  now 
in  force,  reads  as  follows: 

*"  Ssa  3187.    In  an  action  affect- 
in^r  the  title  to  real  property,  the 
plaintiff,  at  the  time  of  filing  the 
complaint,  or  any  time  afterwards 
before  jadcrment,  may  file  in  the 
office  of   the  register  of  deeds  of 
each  county  whore  the  property,  or 
any  part  thereof,  is  situated,  a  no- 
tice of  the  pendency  of  the  action, 
containing  the  names  of  the  parties, 
the  object  of  the  action  and  a  de- 
scription of  the  property  in  that 
county   affected   thereby.    If   the 
action  be  for  the  forealosure  of  a« 
mortgage,  such  not^e  must  be  filed 
twenty  days  before  judgment  and 
must  contain  the  date  of  the  mort- 
gage, the  names  of  the  parties  there- 
to, and  the  time  and  place  of  re- 
cording the  same.    The  defendant 
may,  at  the  time  of  filing  his  an- 
swer, or  any  time  afterwards  before 
judgment,  where   he  sets   up  on 
afifirmatiye  cause  of  action  therein 

2S 


and  demands  an  affirmative  judg. 
ment  affecting  the   title   to   real 
property,  file  in  such  register's  office 
a  like  notice.    From  the  time  of 
such  filing,  in  either  case,  the  pend- 
ency of  such  action  shaU  be  con- 
structive  notice  thereof  to  a  pur- 
chaser or   incumbrancer   of    the 
property    affected   thereby  ;    and 
every  purchaser  or  incumbrancer 
whose  conveyance  or  incumbrance 
is  not  recorded  or  filed,  shall  be 
deemed  a  subsequent  purchaser  or 
incumbrancer,  and  shall  be  bound 
by  the  proceedings  in  the  action  to 
the  same  extent  and  in  the  same 
manner  as  if  he  were  a  party  there- 
to." 

Section  761  of  the  statute  re- 
quires that  a  separate  book  of  reg- 
ister, properly  arranged,  shall  be 
kept,  in  which  shaU  be  entered 
abstracts  of  writs  of  attachment, 
certificates  of  sale  of  real  estate 
and  notices  of  lis  pendens  affecting 
real  estate,  giving  the  essential  de- 


364 


LAW  OF  LIS  PENDENS. 


California  statute. 

Sec.  306.  Following  also  the  legislation  of  the  State 
of  New  York,  the  State  of  California  at  an  early 
day  passed  a  lis  pendens  statute,  which  as  amended 
and  modified  is  now  in  force.  Section  409  of  the  stat- 
utes of  this  State  provides  that  the  plaintiff,  in  actions 
affecting  the  title  to  or  possession  of  lands  at  the  time 
of  fihng  the  complaint,  or  the  defendant  at  the  time 
of  filing  answer,  where  affirmative  relief  is  claimed,  or 
at  any  time  afterwards,  may  record  in  the  recorder's 
office  of  the  county  in  which  the  lands  sought  to  be 
affected  are  situated  a  notice  of  hs  pendens,  containing 
the  names  of  the  parties,  the  object  of  the  suit  or  de- 
fense, and  the  description  of  the  property.  The  stat- 
ute declares  the  effect  of  such  filing  and  record  to  be 
that  purchasers  and  incumbrancers  from  the  time  of 
the  fiUng  of  such  notices  for  record  shall  be  deemed  to 
have  constructive  notice  of  the  lis  pendens,  as  against 
parties  designated  by  their  real  names  in  such  notices 
only.  As  we  shall  show  in  the  succeeding  chapter, 
this  statute  has  been  construed  by  the  Supreme  Court 
of  California,  in  numerous  cases,  so  that  it  has  become 
an  important  part  of  the  law  of  that  State.  (1) 


tails  of  such  papers,  and  that  a 
memorandum  of  notices  of  lis  pen- 
dens shall  also  be  entered  on  the 
margin  of  the  record  of  mortgages 
being  foreclosed.  R  S.  Wis.,  1878, 
Ch.  138,  Sec.  3187,  and  Oh.  37,  Sec 
761. 

(1)  The  California  statute  reads 
as  follows: 

"  Seo.  409.  In  an  action  affecting 
the  title  or  right  of  possession  of 
real  property,  the  plaintiff,  at  the 
time  of  filing  the  complaint,  and 


the  defendant,  at  the  time  of  filing 
his  answer,  when  affirmative  relief 
is  claimed  in  such  answer,  or  at 
any  time  afterwards,  may  record  in 
the  office  of  the  recorder  of  the 
county  in  which  the  property  is 
situated  a  notice  of  the  pendency  of 
the  action,  containing  the  names  of 
the  parties,  and  the  object  of  the 
action  or  defense,  and  a  description 
of  the  property  in  that  county  af- 
fected thereby.  From  the  time  of 
filing  such  notice  for  record  only 
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Michigan  statute. 

Sec.  307.  Section  6619  of  the  statutes  now  in  force 
in  the  State  of  Michigan  provides,  in  like  manner, 
for  the  filing  of  lis  pendens  notices.  That  section 
directs  that  in  order  to  render  the  filing  of  a  bill  in 
chancery  constructive  notice  to  a  purchaser  of  real 
estate,  it  shall  be  the  duty  of  complainant  to  file  with 
the  register  of  deeds  of  the  county  in  which  the  lands 
to  be  affected  are  situated  a  notice  of  lis  pendens, 
which  shall  contain  the  title  of  the  cause,  the  general 
object  of  the  suit,  and  a  description  of  the  lands  to  be 
affected  by  it. 

The  law  makes  it  the  duty  of  the  register  to 
record  such  notices  in  a  book  to  be  kept  for  that 
purpose,  upon  the  payment  of  the  fees  provided 
by  law,  and  further  declares  that  copies  of  such 
notices  duly  authenticated  by  the  register  shall  be 
evidence  of  their  contents  in  all  courts  and  places. (1) 

Minnesota  statute. 

Sec.  308.    Chapter  75,  Section  34,  of  the  statutes  of 


shall  a  pnrchaser  or  incnmbrancer 
of  the  property  affected  thereby  be 
deemed  to  have  oonstnictive  notice 
of  the  pendency  of  the  action,  and 
only  of  iti  pendency  against  parties 
designated  by  their  real  names." 
3  Deering's  Code  and  Stat,  of  GaL, 
1885,  Tit  5,  Sec.  409. 

(1)  The  Michigan  statute  is  as 
follows: 

"  SEa  6619.  To  render  the  fil- 
ing of  a  bill  constmotiYe  notice 
to  a  purchaser  of  any  real  estate, 
it  shaU  be  the  duty  of  the  com- 
plainant to  file  for  record,  with  the 
register  of  deeds  of  the  county  in 
which  the  lands  to  be  affected  by 
such  constructive  notice  are  situat- 


ed, a  notice  of  the  pendency  of  such 
suit  in  chancery,  sotting  forth  the 
title  of  the  cause  and  the  general 
object  thereof,  together  with  a  de- 
scription of  tfhe  lands  to  be  affected 
thereby;  and  it  shall  thereupon  be- 
come the  duty  of  the  register  to 
record  such  notice  in  a  book  kept 
for  that  purpose,  upon  the  pay- 
ment of  the  same  fees  as  is  pro- 
vided by  law  for  reconiing  deeds. 
A  copy  of  such  record,  authenti- 
cated by  the  register,  shall  be  evi- 
dence of  such  notice,  and  the  filing 
of  the  same,  in  all  courts  and 
places," 

Howell's    Annotated    State,   of 
Mich.,  1882,  Tit.  XXIX,  Sec  6619. 
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Minnesota  now  in  force  provides  that  in  all  actions  in 
which  the  title  to,  liens  upon,  or  interest  in  real  estate 
is  sought  to  be  affected  and  which  is  involved  or 
brought  in  question  by  either  party  to  a  suit,  the  plain- 
tiff or  defendant,  or  both,  may  at  the  commencement 
or  at  any  time  during  the  pendency  of  such  suit  file 
for  record  in  the  office  of  the  register  of  deeds  of  each 
county  in  which  the  real  estate  involved  or  some  part 
thereof  is  situate  a  notice  of  lis  pendens,  which  shall 
contain  the  names  of  the  parties,  the  object  of  the 
suit  and  a  description  of  the  property. 

The  statute  further  provides  that  when  any  plead- 
ing in  such  suit  is  amended  so  as  to  extend  the  claim 
to  other  property,  the  party  so  filing  such  notice  shall 
file  a  new  notice. 

It  is  made  the  duty  of  the  register  of  deeds  to 
record  such  notices  in  a  book,  in  the  same  manner  as 
mortgages  are  recorded,  and  it  is  declared  by  the  stat- 
ute that  from  the  time  of  filing  such  notices  and  from 
such  time  only,  shall  the  pendency  of  the  suit  be 
notice  to  purchasers  and  incumbrancers  of  the  rights 
and  equities  of  the  parties  filing  the  same. 

It  is  further  provided  that  such  notice  may  be  dis- 
charged and  annulled  by  an  entry  to  that  effect  on 
the  margin  of  the  record  thereof  made  by  the  party 
filing  the  same,  or  his  attorney,  in  the  presence  of  the 
register  of  deeds,  or  it  may  be  done  by  an  instrument 
in  writing  executed  in  the  manner  provided  by  law  for 
the  execution  of  deeds  and  conveyances,  to  be  entered 
by  the  register  upon  the  margin  of  the  record  of  the 
notice.  (1) 

(1)  The  Minnesota  statute,  Chap,      or  hereafter  commenced,  in  which 

75,  Sec.  ^,  reads  as  follows:  the  title  to,  or  any  lien  npon,  or  in- 

''Sac  34.  In  aU  actions  heretofore     terest  in  real  property  shaU  be  af> 
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Indiana  statute. 

Sec.  309.  The  lis  pendens  statute  now  in  force  in  the 
State  of  Indiana  is  embraced  in  Sees.  324, 325  and  331  of 
the  statutes  now  in  force  in  this  State.  Section  324 
provides  that  there  shall  be  kept  in  the  offices  of  the 
clerks  of  the  several  circuit  courts  of  the  State  a 
book  to  be  known  as  the  "Lis  Pendens  Eecord,"  which 
shall  be  a  public  record. 

Section  325  provides  that  when  any  person  shall 
have  commenced  a  suit,  whether  as  plaintifiE  by  com- 
plaint or  as  defendant  by  cross-complaint,  to  enforce  any 
lien  upon,  right  to,  or  interest  in,  real  estate,  upon  any 
claim  not  founded  upon  an  instrument  executed  by  the 
person  in  whose  name  the  legal  title  to  the  real  estate 
shall  be,  or  not  founded  upon  a  judgment  of  a  court 


footed,  involved  or  bronght  in  qnes- 
tion  by  either  party,  any  party  to 
snch  action  may,  at  the  commence- 
ment or  any  time  during  the  pend- 
ency thereof,  file  for  record  in  the 
office  of  the  register  of  deeds  of 
eadi  oonnty  in  which  the  real  prop- 
erty so  affected,  involved  or  brought 
in  question,  or  some  part  thereof^ 
is  situated,  a  notice  of  the  pend- 
ency of  the  action,  containing  the 
names  of  the  parties,  the  object  of 
the  action,  and  a  description  of  the 
real  property  in  the  county  af- 
fected, involved  or  brought  in  ques- 
tion thereby.  And  when  any  plead- 
ing in  such  action  is  amended  by 
altcritig  the  description  of  the 
premises  affected,  involved  or 
brought  in  question,  or  so  as  to  ex- 
tend the  claim  against  snch  prom- 
ises, the  party  filing  such  notice 
shall  file  a  new  notice.  And  the 
register  of  deeds  shall  record  all 
such  notices  in  the  same  book  and 


in  the  same  manner  as  mortgages 
are  recorded.  From  the  time  of 
the  filing  such  notice,  and  from' 
such  time  only,  the  pendency  of 
the  action  shaU  be  notice  to  pur- 
chasers and  incumbrancers  of  the 
rights  and  equities  of  the  party  fil- 
ing such  notice,  to  the  real  prop- 
erty in  such  notice  described. 

The  said  notice  may  be  dis- 
charged, and  the  effect  thereof  an- 
nulled, by  an  entry  to  that  effect 
on  the  margin  of  the  record  thereof 
by  the  party  filing  the  same,  or  his 
attorney,  in  presence  of  the  regis- 
ter of  deeds,  or  by  an  instrument 
in  writing  executed  in  the  manner 
provided  by  law  for  the  execution 
of  deeds  of  conveyance;  and  such 
register  shall  thereupon  enter  a 
minute  of  the  same  on  the  margin 
of  the  record  of  such  notice." 

Gen.  Stat.  Minn.,  1878,  Ch.  75, 
Sec.  34. 
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of  record  in  the  county  where  the  land  is  situate; 
that  it  shall  be  the  duty  of  such  complainant  or  cross- 
complainant  to  file  with  the  clerk  of  the  circuit  court 
in  each  county  where  the  real  estate  sought  to  be  af- 
fected is  situated,  a  notice  of  Hs  pendens,  containing 
the  title  of  the  court,  the  names  of  all  parties  to  the 
suit  or  proceeding,  a  description  of  the  real  estate  to 
be  affected  and  the  nature  of  the  hen,  right  or  inter- 
est sought  to  be  enforced,  which  notice,  upon  pay- 
ment of  the  proper  fees  prescribed  by  the  act,  shall 
be  immediately  recorded  by  the  clerk  in  the  "Lis  Pen- 
dens Record,"  and  that  he  shall  note  upon  the  record 
the  day  and  the  hour  of  tiling  the  same. 

Section  331  provides  further  that  until  such  lis  pen- 
dens notice  shall  have  been  filed,  such  suit  or  proceed- 
ing shall  not  operate  as  constructive  notice  of  the 
pendency  of  such  suit  or  proceeding,  nor  have  any 
force  or  effect  as  against  bona  fide  purchasers  or  in- 
cumbrancers of  the  same.(l) 


(1)  The  Indiana  statute  reads  as 
follows: 

"  Sec.  324.  There  shaU  be  kept  in 
the  office  of  the  clerk  of  the  several 
circuit  courts  of  this  State  a  book 
to  be  called  the  *  Lis  Pendens  Rec- 
ord,* which  shaU  be  a  public  rec- 
ord." 

"  Sec.  325.  Whenever  any  person 
sliall  have  commenced  a  suit, 
whether  by  complaint  as  plaintiff, 
or  by  cross-complaint  as  defendant, 
to  enforce  any  lien  upon,  right  to, 
Jrmterest  in,  any  real  estate,  upon 
any  claim  not  founded  upon  an  in- 
strument executed  by  the  party  hav- 
ing the  legal  title  to  such  real  es- 
tate, as  appears  from  the  proper 
records  of  such  county,  and  record- 


ed as  by  law  required;  or  not 
founded  upon  a  judgment  of  record 
in  the  county  wherein  such  real  es- 
tate is  situated,  against  the  party 
having  the  legal  title  to  such  real 
estate,  as  appears  from  such  proper 
records, — it  shaU  be  the  duty  of 
such  person  to  file  with  the  clerk  of 
the  circuit  court  in  each  county 
where  the  real  estate  sought  to  be 
affected  is  situated,  a  written  notice 
containing  the  title  of  the  court,  the 
names  of  all  parties  to  such  suit,  a 
description  of  the  real  estate  to  be 
affected,  and  the  nature  of  the  lien, 
right  or  interest  sought  to  be 
enforced  against  the  same;  which 
notice  shaU,  upon  the  payment  of 
the  proper  fees,  be  immediately  re- 
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Missouri  statute. 

Sec.  309a.  A  lis  pendens  statute  is  also  in  force  in 
the  State  of  Missouri.  It  provides  in  substance  for 
the  tiling  for  record  with  the  recorder  of  deeds  of  the 
county  in  which  any  real  estate  to  be  affected  is  situ- 
ated, a  notice  of  lis  pendens  in  writing  in  any  civil 
action  based  on  any  equitable  right,  claim  or  lien,  stat- 
'  ing  the  names  of  the  parties,  the  character  of  the 
suit,  the  description  of  the  real  estate  involved  and 
the  term  of  the  court  to  which  it  is  made  returnable. 
It  declares  in  terms  that  such  notice  shall  be  binding 
upon  all  purchasers  or  incumbrancers  from  the  time 
of  the  filing  of  such  notice  and  imposes  the  duty  upon 
the  recorder  to  make  an  index  showing  all  lis  pendens 
notices,  as  required  by  the  laws  of  that  State  in  the 
case  of  the  record  of  deeds. (1) 


corded  in  said  **  Lis  Pendens  Beo- 
ord"  by  the  clerk,  who  shaU  note 
upon  the  record  the  day  and  hour 
when  said  notice  was  filed  and  re- 
corded." 

"Sec.  33L  Until  the  proper  no- 
tices required  by  this  act  have  been 
filed  with  the  proper  clerk,  the 
bringing  of  suits  for  the  purposes 
mentioned  in  section  seventy-three 
(Sea  325)  and  the  seizure  of  real 
estate  under  attachments,  and  the 
levy  thereon  under  execution,  in 
the  cases  mentioned  in  section  sev- 
enty-four (Sec.  326),  shall  not  oper- 
ate as  constructive  notice  of  the 
pendency  of  such  suits,  or  of  tlie 
seizure  of  or  levy  npon  such  real  es- 
tate, nor  have  any  force  or  effect  as 
against  bona  fide  purchasers  or  in- 
cumbrancers of  the  same."  B.  S. 
Ind.,  1881,Sec8. 324, 325  and  331,  pp. 
58  and  59. 


(1)  The  following  is  a  copy  of  the 
Missouri  statute  referred  to: 

"Sec.  8217.  In  any  civil  action, 
based  on  any  equitable  right,  claim 
or  lien,  affecting  or  designed  to 
affect  real  estate,  the  plaintiff  shall 
file  for  record,  with  the  recorder  of 
deeds  of  the  county  in  which  any 
such  real  estate  is  situated,  a  writ- 
ten notice  of  the  pendency  of  the 
suit,  stating  the  names  of  the  par- 
ties, the  style  of  the  action  and  the 
term  of  the  court  to  which  such 
suit  is  brought,  and  a  description 
of  the  real  estate  liable  to  be  afEect- 
ed  thereby;  and  the  pendency  of 
such  suit  shall  be  constructive 
notice  to  purchasers  of  incum- 
brances, only  from  the  time  of  fil- 
ing such  notice. 

The  recorder  shall  note  the  time 
of  receiving  such  notice,  and  shall 
record  and  index  the  same  in  like 
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South  Carolina  statute. 

Sec.  310.  A  like  statute  is  also  in  force  in  the  State  of 
South  Carolina.  Sec.  163  of  the  statutes  of  this  State 
provides,  in  hke  manner,  that  in  actions  affecting  real 
estate  the  plaintiff  at  the  time  of  the  fiHng  of  the  com- 
plaint or  afterwards,  or  whenever  a  warrant  of  attach- 
ment shaU  he  issued  under  the  statute  of  this  State, 
or  at  any  time  afterwards,  the  plaintiff  or  defendant, 
when  the  latter  sets  up  an  affirmative  cause  of  action, 
may  file  with  the  clerk  of  each  county  where  the  prop- 
erty is  situated  a  notice  of  the  pendency  of  the  action 
or  defense,  stating  the  names  of  the  parties,  the  object 
of  the  suit  and  the  description  of  the  property  affected 
thereby. 

That  if  the  action  be  for  the  foreclosure  of  a 
mortgage,  the  notice  must  be  filed  twenty  days  before 
decree,  and  must  contain  the  date  of  the  mortgage, 
the  parties  to  it,  and  the  time  and  place  of  its  record. 

The  statute  also  declares  the  legal  effect  of  the  filing 
of  such  notice  of  lis  pendens  to  be  constructive  notice 
to  all  purchasers  and  incumbrancers  of  the  property 
affected  thereby,  and  that  every  person  whose  convey- 
ance or  incumbrance  shall  be  subsequently  executed, 
)r  subsequently  recorded,  shall  be  deemed  a  subse- 
quent purchaser  or  incumbrancer  and  be  bound  by  the 
proceedings  involving  the  property  the  same  as  if 
made  a  party  thereto,  and  that  the  action  shall  be 
deemed  to  pend  from  the  time  of  the  fiUng  of  such 
notices,  provided  that  the  lis  pendens  shall  have  no 

manner  as  deeds  to  real  estate  are  the  Supreme  Oonrt  of  that  State 
required  to   be  recorded  and  in-  decided    that  ''purchasers  of   in- 
dexed."   R  S.  of  Mo.,  1879,  p.  542,  cumbrances"  should   read   "pur- 
Ch.  48,  Art.  6,  Sec.  3217.  chasers  or  incumbrancers." 
In  Turner  v.  Babb,  60  Mo.  342, 
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force  unless  followed  by  the  first  publication  of  sum- 
mons or  by  an  order  therefor,  or  by  the  personal  serv- 
ice of  the  defendant  "within  sixty  days  after  the  filing, 
and  making  further  provision  as  to  the  cancellation  of 
notices  lis  pendens,  in  cases  where  actions  shall  be 
discontinued,  by  the  noting  of  the  fact  on  the  margin 
of  the  proper  records,  (1) 


(1)  The  South  Carolina  statnte. 
Sec.  153  of  the  Code  of  Civil  Pro- 
oedare,  reads: 

'^Seo.  153.  in  an  action  affecting 
the  title  to  real  property,  the  plain- 
tiff, at  the  time  of  filiugr  the  com- 
plaint, or  at  any  time  afterwards, 
or  whenever  a  warrant  of  attach- 
ment nnder  Chapter  4  of  Title  7, 
Part  2,  of  this  Code  of  Procedure, 
shall  be  issued,  or  at  any  time 
afterwards,  the  plaintiff,  or  a  de- 
fendant, when  he  sets  up  an  affirm- 
ative cause  of  action  in  his  answer 
and  demands  substantive  relief,  at 
the  time  of  filing  his  answer,  or  at 
any  time  afterwards,  if  the  same  be 
intended  to  affect  real  estate,  may 
file  with  the  clerk  of  each  county 
in  which  the  property  is  situated,  a 
notice  of  the  pendency  of  the  action, 
containing  the  names  of  the  parties, 
the  object  of  the  action,  and  the 
description  of  the  property  in  that 
county  affected  thereby;  and  if  the 
action  be  for  the  foreclosure  of  a 
mortgage,  such  notice  must  be  filed 
twenty  days  before  judgment,  and 
must  contain  the  date  of  the  mort- 
gage, the  parties  thereto,  and  the 
time  and  place  of  recording  the 
same.  From  the  time  of  filing  only 
shall  the  pendency  of  the  action  be 
constructive  notice  to  a  purchaser 
or  encumbrancer  of  the  property 


affected  thereby;  and  every  person 
whose  conveyance  or  encumbrance 
is  subsequently  executed  or  subse- 
quently recorded  shall  be  deemed 
a  subsequent  purchaser  or  encum- 
brancer, and  shall  be  bound  by  all 
proceedings  taken  after  the  filing  of 
such  notice  to  the  same  extent  as  if 
he  were  made  a  party  to  the  action. 
For  the  purpose  of  this  section,  an 
action  shall  be  deemed  to  be  pending 
from  the  time  of  filing  such  notice: 
Provided,  however,  that  such  notice 
shall  be  of  no  avail,  imless  it  shall 
be  followed  by  the  first  publication 
of  the  summons,  or  an  order  there- 
for, or  by  the  personal  service 
thereof  on  a  defendant  within  sixty 
days  after  such  filing.  And  the 
court  in  which  the  said  action  was 
commenced  may,  in  its  own  discre- 
tion, at  any  time  after  the  action 
shall  be  settled,  discontinued,  or 
abated,  as  is  provided  in  Section 
142,  on  application  of  any  person 
aggrieved,  and  on  any  good  cause 
shown,  and  on  such  notice  as  shall 
be  directed  or  approved  by  the 
court,  order  the  notice  authorized 
by  this  section  to  be  cancelled  of 
record  by  the  clerk  of  any  county 
in  whose  office  the  same  may  have 
been  filed  or  recorded;  and  such 
cancellation  shall  be  made  by  an 
endorsement  to  that  effect  on  the 
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West  Virginia  statute. 

Sec.  311.  A  like  lis  pendens  statute  exists  in  West 
Virginia.  Section  13  of  the  statutes  of  this  State  now 
in  force  provides  that  the  pendency  of  any  action, 
suit,  attachment,  or  other  proceeding,  whose  object 
is  to  aflEect  real  estate  by  charging  it  with  the  payment 
of  any  debt  or  liability  otherwise  than  expressly  pro- 
vided by  law,  shall  not  bind  or  aflEect  a  purchaser  of 
such  real  estate  for  a  valuable  consideration  and  with- 
out notice,  until  a  memorandum  setting  forth  the  title 
of  the  cause,  the  court  in  which  it  pends,  the  object  of 
the  proceeding  and  the  location  and  quantity  of  land 
sought  to  be  affected,  as  near  as  may  be,  shall  be  filed 
with  the  clerk  of  the  County  Court  in  the  county  in 
which  the  land  is  situated,  and  it  is  made  the  duty  of 
every  such  clerk  to  record  the  memorandum  without 
delay  in  a  book  to  be  provided  for  that  purpose,  and  to 
index  the  same  in  the  name  of  both  of  the  parties  to 
the  suit. 

This  statute  diflEers  from  those  of  New  York,  Wis- 
consin, California  and  South  CaroUna  only  in  that  it 
does  not  declare  the  force  and  effect  of  recording  the 
notice  of  lis  pendens.  This  is  left  as  a  matter  of  legal 
inference  without  a  statutory  declaration  of  it.(l) 

margin  of  the  record,  which  shall  upon  which  a  previons  lien  shall 

refer  to  the  order,  and  for  which  not  have  been  acquired  in  some  one 

the  clerk  shall  be  entitled  to  a  fee  or  more  of  the  methods  prescribed 

of  twenty-five  cents."  Code  of  Oiv.  by  law,  shall  not  bind  or  affect  a 

Prac.  S.  0.,  1882,   Sec.  153,  Part  %  purchaser  of  such  real  estate,  for  a 

Tit  5.  valuable  consideration,  without  no- 

(1)  The  West   Virginia   statute  tice,  unless  and  imtil  a  memoran- 

reads  as  follows:  dum  setting  forth  the  title  of  the 

'^Sbo.  13w    The  pendency  of  an  cause,  the  court  in  which  it  is  pend- 

action,  suit,  attachment  or  proceed-  ing,  the  general  object  of  the  suit, 

ings  to  subject  real  estate  to  the  attachment  or  other  proceedings, 

payment  of  any  debt  or  liability,  the  location  and  the  quantity  of 
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New  Jersey  statute. 

Sec.  312.  Sec.  57,  Chap.  7,  of  the  chancery  practice 
act  of  New  Jersey  provides  that  neither  the  filing  of  a 
bill  in  chancery,  nor  any  proceeding  taken  thereon  prior 
to  final  decree  in  the  case,  shall  be  deemed  construct- 
ive notice  of  the  pendency  of  the  suit  to  any  bona  fide 
purchaser  or  mortgagee  of  lands  sought  to  be  affected 
by  such  suit,  until  the  complainant  in  the  bill,  or  his 
solicitor,  shall  have  first  filed  a  written  notice  of  lis 
pendens  in  the  office  of  the  clerk  of  the  Court  of  Com- 
mon Pleas  in  the  county  where  the  land  is  situated, 
and  that  such  notice  shall  state  the  title  of  the  cause, 
the  general  object  of  the  suit  and  a  description  of  the 
lands,  with  a  provision  that  the  act  shall  not  be  con- 
strued to  apply  to  any  bill  filed  for  the  satisfaction  or 
foreclosure  of  any  duly  registered  mortgage. (1) 

North  Carolina   statute. 

Sec  313.    The   lis   pendens  statute   in  force   in 


the  land,  as  near  as  may  be,  and 
the  name  of  the  person  whose  estate 
therein  is  intended  to  be  affected 
by  the  action,  suit,  attachment  or 
proceedings,  shall  be  filed  with  the 
clerk  of  the  County  Goiirt  of  the 
county  in  which  the  land  is  situated. 
The  clerk  of  every  such  County 
Court  shall  without  delay  record 
the  said  memorandum  in  the  deed 
book,  and  index  the  same  in  the 
name  of  both  the  parties."  Warth*s 
Amended  Code  W.  Va.,  1884,  Chap. 
139,  Beo.  13. 
(1)  The  New  Jersey  statute  reads : 
"That  neither  the  filing  of  a 
bill  in  chancery,  nor  any  proceed- 
ings had  or  to  be  had  thereon,  be- 
fore a  final  decree,  shall  be  deemed 
or  taken  to  be  constructive  notice  to 


any  bona  fide  purchaser  or  mort- 
gagee of  any  lands  or  real  estate  to 
be  affected  thereby,  untU  the  com- 
plainant in  such  bill,  or  his  solic- 
itor, shall  have  first  filed  in  tlie  of- 
fice of  the  clerk  of  the  Court  of  Com- 
mon Pleas  of  the  county  in  which 
such  lands  or  real  estate  lie,  a  writ^ 
ten  notice  of  the  pendency  of  such 
suit,  setting  forth  the  title  of  the 
cause  and  the  general  object  there- 
of, together  with  a  description  of 
the  lands  or  real  estate  to  be  affect- 
ed thereby;  provided,  that  nothing 
in  this  section  contained  shall  bo 
construed  or  taken,  to  apply  to  any 
bill  filed  or  to  be  filed  for  the  sat- 
isfaction or  foreclosure  of  any  duly 
registered  mortgage."  R.  S.  N.  J. 
1877,  Chancery  Pr.  Sec.  57. 
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North  CaroKna,  as  section  229  of  the  civil  code,  pro- 
vides that  in  actions  affecting  the  title  to  lands  the 
plaintiff  at  the  time  of  fiUng  complaint,  or  at  any  time 
afterwards,  or  whenever  a  warrant  of  attachment  shall 
be  issued  or  afterwards,  or  the  defendant,  when  he 
seeks  to  set  up  an  affirmative  cause  of  action  and  de- 
mands relief  thereon,  may  file  with  the  county  clerk 
of  the  county  in  which  the  property  is  situated  a  no- 
tice of  lis  pendens,  which  shall  state  the  names  of  the 
parties,  the  object  of  the  suit  and  the  description  of  the 
property  sought  to  be  affected,  and,  in  case  the  suit 
shall  be  for  the  foreclosure  of  a  mortgage,  that  the  no- 
tice of  lis  pendens  must  be  filed  twenty  days  before 
decree  and  must  contain  the  date  of  the  mortgage, 
the  parties  thereto,  and  the  time  and  place  of  its  reg- 
istration. 

The  statute  further  provides  that  from  the  time  of 
fihng  such  notice  it  shall  be  constructive  notice  to  all 
purchasers  and  incumbrancers  of  the  property  affected ; 
and  that  every  person  who  shall  receive  any  convey- 
ance  or  incumbrance  of  or  upon  the  property  involved 
which  shall  be  executed  or  registered  subsequently  to 
such  fiUng  shall  be  deemed  subsequent  purchasers  and 
incumbrancers,  and  shall  be  bound  by  the  proceedings 
in  the  case  as  though  they  were  parties  thereto,  and 
that  for  the  purposes  of  the  act  the  suit  shall  be 
deemed  to  pend  from  the  time  of  the  filing  of  the  no- 
tice, provided  that  the  lis  pendens  shall  be  invalid  un- 
less it  shall  be  followed  within  sixty  days  by  the  fil- 
ing of  the  first  publication  of  notice  of  summons  or 
by  an  order  therefor,  or  by  personal  service  on  the 
defendant. 

The  statute  also  invests  the  court  with  power  to 
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annul  and  cancel  notices  of  lis  pendens  where  such 
suit  shall  be  settled,  discontinued  or  abated,  and  di- 
rects that  in  such  cases  a  minute  of  the  cancellation 
be  indorsed  by  the  clerk  on  the  margin  of  the  record, 
with  a  reference  to  the  order  of  the  court. (I) 


(1)  The  North  Carolina  Btalnite 
reads: 

"  Sec.  229.  From  the  time  of  the 
Beryioe  of  the  sumcnons  in  a  civil 
action,  or  the  aJlowance  of  a  pro- 
visional remedy,  the  ooort  is  deemed 
to  have  acquired  jurisdiction,  and 
to  have  control  of  all  subsequent 
proceedin^rs.  A  voluntary  appear- 
ance of  a  defendant  is  equivalent 
to  personal  service  of  the  summons 
upon  him.  In  an  action  affecting 
the  title  to  real  property,  the  plain- 
tiff, at  the  time  of  filing  the  com- 
plaint, or  at  any  time  afterwards, 
or  whenever  a  warrant  of  attachment 
shall  be  issued,  or  at  any  time  after- 
wards, the  plaintiff,  or  a  defendant 
when  he  sets  up  an  afi&rmative  cause 
of  action  in  his  answer  and  demands 
substantive  relief,  at  the  time  of 
filing  his  answer,  or  at  any  time 
afterwards,  if  the  same  be  intended 
to  affect  real  estate,  may  file  with 
the  clerk  of  each  county  in  which 
the  property  is  situated,  a  notice  of 
the  pendency  of  the  action,  contain- 
ing the  names  of  the  parties,  the 
object  of  the  action,  and  the  de- 
scription of  the  property  in  that 
county  affected  thereby;  and  if  the 
action  be  for  the  foreclosure  of  a 
mortgage,  such  notice  must  be  filed 
twenty  days  before  judgment,  and 
must  contain  the  date  of  the  mort- 
gage, the  i>arties  thereto,  and  the 
time  and  place  of  registering  the 
same.    From  the  time  of  filing  only 


shall  the  pendency  of  the  action  be 
constructive  notice  to  a  purchaser 
or  incuiabranoer  of  the  property 
affected  thereby;  and  every  per- 
son whose  conveyance  or  incum- 
brance is  subsequently  executed  or 
subsequently  registered  shall  be 
deemed  a  subsequent  purchaser  or 
incumbrancer,  and  shall  be  bound 
by  all  proceedings  taken  alter  the 
filing  of  such  notice;  to  the  same 
extent  as  if  he  were  made  a  party 
to  the  action.  For  the  purposes  of 
this  section  an  action  shall  be 
deemed  to  be  pending  from  the 
time  of  filing  such  notice;  Providedy 
that  such  notice  shall  be  of  no 
avail  unless  it  shall  be  followed  by 
the  first  publication  of  notice  of 
the  summons  or  by  an  order  there- 
for, or  by  the  personal  service  on 
the  defendant  within  sixty  days  af- 
ter such  filing.  And  the  court  in 
which  the  said  action  was  com- 
menced may,  in  its  discretion,  at 
any  time  after  the  action  shall  be 
settled,  discontinued  or  abated,  on 
application  of  any  person  aggrieved, 
and  on  any  good  cause  shown,  and 
on  such  notice  as  shaU  be  directed 
or  approved  by  the  court,  order  the 
notice  authorized  by  this  section  to 
be  cancelled  of  record  by  the  clerk 
of  any  county  in  whose  oJQ&oe  the 
same  may  have  been  filed  or  record- 
ed; and  such  cancellation  shall  be 
made  by  an  indorsement  to  that 
effect  on  the  margin  of  the  record, 
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Dakota  statute. 

Sec.  314.  Section  101,  chapter  9,  of  the  statute  of 
the  Territory  of  Dakota  provides  that,  in  actions 
affecting  title  to  lands,  the  plaintiff  tit  the  time  of  fiUng 
complaint  or  procuring  a  warrant  of  attachment  or 
afterwards,  or  a  defendant  setting  up  an  affirmative 
cause  of  action,  may  severally  at  the  time  of  fiUng 
their  respective  pleadings  file  with  the  register  of 
deeds  of  any  county  where  the  land  sought  to  be 
affected  is  located,  a  notice  of  Us  pendens,  naming  the 
parties,  the  object  of  the  suit,  and  the  description  of 
the  property. 

The  statute  provides  that  if  the  action  be  for  the  fore- 
closure of  a  mortgage,  no  such  notice  need  be  filed. 

It  also  declares  that  the  notice  of  lis  pendens  from 
the  time  of  its  filing  shall  be  constructive  notice  to  pur- 
chasers or  incumbrancers  of  the  property  affected,  and 
that  all  persons  who  shaU  receive  a  conveyance  or 
an  incumbrance  which  shall  be  executed  or  recorded 
subsequent  to  such  filing  shaU  be  deemed  subsequent 
purchasers  or  incumbrancers  and  bound  by  the  pro- 
ceedings in  the  case  which  may  be  taken  after  the 
filing  of  such  notice  the  same  as  if  they  were  parties 
to  the  action. 

The  statute  requires  that  the  hs  pendens  shaU  be- 
come invaUd  unless  followed  by  a  first  publication  of 
summons  or  an  order  therefor,  or  by  personal  service 
on  the  defendant  within  sixty  days  after  such  filing. 

It  also  gives  power  to  the  court  to  cancel  and  annul 
all  notices  of  lis  pendens  upon  settlement,  discontin- 
uance, or  abatement  of  the  cause,  and  directs  the 

which  shall  refer  to  the  order,  and      N.  C,  Civ.  Code  of  1883,  Ch.  X, 
for  which  the  clerk  shall  be  entitled      Sea  227. 
to  a  fee  of  twenty-five  cents.'*    1 
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clerk  in  such  case  to  make  proper  entry  and  reference 
to  the  order  on  the  margin  of  the  proper  records. (1) 

Virginia  statute. 

Sec.  315.  Section  5  of  chapter  182  of  the  statutes  of 
the  State  of  Virginia  provides  that  no  Us  pendens  or 
attachment  against  the  estate  of  a  non-resident  shall 


(1)  The  Dakota  Statute,  Code  of 
Civil  Prooednre,  Chapter  IX,  S^iO- 
tion  101,  reads: 

"  SBa  101.  In  an  action  affecting 
the  title  to  real  property,  the  plain- 
tiff, at  the  time  of  filing  the  com- 
plaint, or  at  any  time  afterwards,  or 
whenever  a  warrant  of  attachment 
of  property  shall  be  issued,  or  at 
any  time  afterwards,  the  plaintiff, 
or  a  defendant  when  he  sets  np  an 
afBrmative  cause  of  action  in  his 
answer,  and  demands  substantive 
relief,  at  the  time  of  filing  his  an- 
swer or  at  any  time  afterwards,  if 
the  same  be  intended  to  affect  real 
property,  may  file  with  the  register 
of  deeds  of  each  county  in  which 
the  real  property  is  situated,  a  no- 
tice of  the  pendency  of  the  action, 
containing  the  names  of  the  parties, 
the  object  of  the  action,  and  the  de- 
scription of  the  real  property  in 
that  coimty  affected  thereby;  but  if 
the  action  be  for  the  foreclosure  of 
a  mortgage,  no  such  notice  need  be 
filed.  Froni  the  time  of  filing  only 
shall  the  pendency  of  the  action  be 
constructive  notice  to  a  purchaser 
or  incumbrancer  of  the  property 
affected  thereby;  and  every  person 
whose  conveyance  or  incumbrance 
is  subsequently  executed,  or  subse- 
quently recorded,  shall  be  deemed 
a  subsequent  purchaser  or  incum- 
brancer, and  shall  be  bound  by  all 


proceedings  taken  after  the  filing 
of  such  notice  to  the  same  extent  as 
if  he  were  a  party  to  the  action 
For  the  purpose  of  this  section  an 
action  shall  be  deemed  to  be  pend- 
ing from  the  time  of  filing  such  no- 
tice; Provided^  however^  that  such 
notice  shall  be  of  no- avail  unless  it 
shall  be  followed  by  the  first  publi- 
cation of  the  summons  or  an  order 
therefor,  or  by  the  personal  service 
thereof  on  a  defendant  within  sixty 
days  after  such  filing.  And  the 
court  in  which  the  said  action  was 
commenced,  may,  in  its  discretion, 
at  any  time  after  the  action  shall  be 
settled,  discontinued',  or  abated,  as 
is  provided  in  section,  number 
eighty-five,  on  application  of  any 
person  aggrieved,  and  on  any  good 
cause  shown,  and  on  such  notice  as 
shall  be  directed  or  approved  by 
the  court,  order  the  notice  author- 
ized by  this  section  to  be  cancelled 
of  record  by  the  register  of  deeds  of 
any  county  in  whoso  office  the  same 
may  have  been  filed  or  recorded; 
and  such  cancellation  shall  be  made 
by  an  indorsement  to  that  effect  on 
the  margin  of  the  record,  which 
shall  refer  to  the  order,  and  for 
which  the  register  of  deeds  shall 
be  entitled  to  a  fee  of  twenty-five 
cents."  Vol.  1,  Levises'  Dakota 
Code,  1883,  Ch.  9,  Sec.  101. 
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be  effective  without  actual  notice,  until  a  memorandum 
shall  be  left  with  the  county  clerk,  or  in  case  of  a  cor- 
poration with  the  clerk  of  such  corporation  in  which 
the  land  is  situate,  which  memorandum  shall  state  the 
title  of  the  cause,  its  general  object,  the  court  in  which 
it  is  pending,  a  description  of  the  lands,  and  the  name 
of  the  person  whose  estate  is  intended  td  be  affected 
thereby. 

The  act  makes  it  the  duty  of  such  clerk  to  forthwith 
record  the  memorandum  in  a  "  deed  book,"  and  index 
the  same  in  the  name  of  the  person  whose  lands  are 
affected.   ' 

It  will  be  perceived  that  this  legislation  differs  from 
that  in  other  States,  in  that  it  only  relates  to  lands  or 
property  belonging  to  non-residents  of  the  State. (1) 

Application  of  general  principles. 

Sec  316.  It  will  be  seen  from  this  review  that  the 
general  principles  and  application  of  the  common  law 
doctrine  of  lis  pendens  have  more  or  less  practical  use 
in  those  States  where  the  legislatures  have  passed  lis 
pendens  statutes.  These  States  chiefly  provide  the 
method  in  which  the  lis  pendens  may  be  brough't  into 
force.  They  provide  also  when  it  shall  commence. 
Where,  however,  in  pursuance  of  these  statutes  valid 


(1)  Tho  Viricfinia  statute,  Chap. 
182,  Sec.  5,  Code  of  1873: 

**No  lis  pendens  or  attachment 
against  the  estate  of  a  non-resident 
shall  bind  or  affect  a  purchaser  of 
real  estate,  without  actual  not^e 
thereof,  unless  and  until  a  memo- 
randum setting  forth  the  title  of  the 
cause,  the  general  object  thereof, 
the  court  in  which  it  is  pending,  a 
description  of  the  land,  and  the 


name  of  the  person  whose  estate  is 
intended  to  be  affected  thereby 
shall  be  left  with  the  clerk  of  the 
court  of  the  county  or  corporation 
in  which  the  land  is  situate,  who 
shall  forthwith  rec()rd  the  said 
memorandum  in  the  deed  book, 
and  index  the  same  by  the  name  of 
the  person  aforesaid.'*  Code  of 
Va.,  1873,  Chap.  182,  Sec  a 
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lis  pendens  is  created,  its  application  in  the  trial  of 
causes,  in  the  disposition  of  the  res  litigiosa,  is  precisely 
the  same  in  those  States  where  lis  pendens  statutes 
exist,  as  where  the  principles  of  lis  pendens  are  applied 
in  accordance  with  the  rules  bf  the  common  law  and 
where  no  such  statutes  are  in  force. 

Comparison  of  lis  pendens  statutes. 

Sec.  317.  It  will  thus  be  seen  by  a  comparison  of 
the  lis  pendens  statutes  of  the  various  States  where 
they  have  been  adopted,  and  with  the  English  statute 
of  2nd  and  3rd  Victoria,  that  with  few  exceptions  they 
are  essentially  the  same  in  provision.  The  controlling 
features  of  them  all  are ;  first,  that  the  notice  must  be 
filed  or  recorded  in  some  public  office;  second,  that 
the  notice  must  contain  the  names  of  the  parties, 
the  title  to  the  suit,  and  a  description  of  the  property 
involved  in  litigation ;  and  third,  that  after  the  filing 
or  recording  of  the  notice  in  this  manner,  the  suit  shall 
become  a  lis  pendens. 

In  some  of  these  statutes  the  last  element  is  explic- 
itly declared,  while  in  others  it  is  left  as  a  legal  infer- 
ence, or  arises  from  the  negative  declaration  that  the 
lis  pendens  shaU  not  become  effective  unless  the  other 
provisions  of  the  law  are  complied  with.  But  this  being 
the  express  object  of  this  class  of  legislation,  no  other 
construction  can  be  placed  upon  these  statutes  than 
that  the  filing  of  the  notice  of  lis  pendens  creates  con- 
structive notice  of  the  proceedings  in  the  suit,  in 
accordance  with  these  statutes. 

In  some  of  the. States  the  scope  of  the  lis  pendens 
statutes  is  greater,  and  in  others  less.  Thus  in  the 
State  of  Virginia  the  statute  is  only  intended  to  apply 
to  the  property  of  non-residents,  while  in  most  of  the 

34 
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other  States  it  applies  as  well  between  residents  of  the 
same  States. (1) 

The  common  law  principles  of  lis  pendens  remain 
in  force  even  in  those  States  where  lis  pendens  stat- 
utes have  been  enacted,  except  so  far  as  the  subject 
has  been  controlled  by  express  legislation.  The  com- 
mon law  is  abrogated  only  so  far  as  these  statutes 
have  expressly  changed  it. 

We  shall  discuss  in  a  subsequent  chapter  the  con- 
structions which  the  Supreme  Courts  of  the  diflfererit 
States,  whose  legislatures  have  adopted  lis  pendens 
statutes,  have  placed  upon  them. 

There  are  some  of  the  other  States  where  stat- 
utory law  has  more  or  less  modified  the  common  law 
on  this  subject* 

(L)    Chap.  XV.  post 


CHAPTEE  XV. 

CONSTBUCTION  OP  LIS  PENDENS  STATUTES  BY  THE  COUBTS. 

Sec.  318.  Lis  pendens  commenoes  from  time  of  filing  or  recording 

notice. 

Sec.  819.  Lis  pendens  in  ojectmeni 

Sec.  320.  The  eifecfc  of  actual  notice. 

Ssa  321.  Where  no  notice  of  lis  pendens  is  filed. 

Sec.  322.  In  condemnation  proceedings. 

Seo.  323.  Proceedings  to  enforce  tax  liens. 

Sec.  324.  The  object  of  fihng  notice  of  lis  pendens. 

Sna  325.  Notice  before  biU  filed. 

Sec.  326.  Erroneous  description  in  notice. 

Seo,  dOl.  Surplusage  in  notice. 

Seo.  328b  Notice  broader  than  attachment. 

Sec.  329.  Actions  not  embraced  in  statute. 

Seo.  330.  Loss  or  destruction  of  notice. 

Sec.  ^L  When  suit  and  cross-suit  treated  as  on& 

SEa  232.  No  power  to  strike  notice  from  files. 

Sec.  333.  As  to  unrecorded  mortgages. 

Sec  834  Proof  of  filing  notice,  etc 

Ssa  335.  Proof  and  correction  of  record  of  noticeu 

Ssa  336.  Amendment  of  bill  and  notice. 

Sec.  337.  What  interest  in  real  estate  necessary. 

Sec  338l  Notice  of  no  effect  upon  independent  holders. 

Sec  339.  Statute  of  North  Carolina  construed. 

Sec  340.  Void  description  in  notice  of  lis  pendens. 

Sec  34L  When  lis  pendens  not  docketed. 

Sec  342.  Effect  of  notice  of  lis  pendens. 

Lis  pendens  commences  from  time  of  filing  or  record- 
ing notice. 

Sec.  318.  'There  are  numerous  decisions  in  those 
States  where  lis  pendens  statutes  are  in  force,  to  the 
effect  that  upon  the  filing  or  recording,  as  the  law 
may  require,  of  a  notice  of  lis  pendens,  the  filing  of  the 
pleadings  in  the  case,  and  service  of  the  subpoena, 
cease  to  have  effect  as  a  lis  pendens,  either  as  to  the 
time  of  commencement  or  scope  of  it. 
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The  common  law  governing  the  case  up  to  the  time 
of  the  passage  of  the  lis  pendens  act  is  abrogated,  so 
far  as  relates  to  the  commencement  and  scope  of  lis 
pendens,  by  the*  adoption  of  these  statutes. 

The  rule  otherwise  existing  that  the  Us  pendens 
shall  commence  from  the  time  of  the  filing  of  the  bill 
and  service  of  the  subpoena,  is  set  aside  by  the  direct 
declaration  of  the  legislature  that  it  shall  commence 
from  the  time  of  the  fiUng  or  recording,  as  the  case 
may  be,  of  the  notice. 

That  other  rule  existing  where  these  statutes  are 
not  in  force,  namely,  that  the  scope  of  the  lis  pendens 
shall  be  governed  by  the  allegations  in  the  bill  or 
other  pleading,  is  abrogated  by  the  legislative  declar- 
ation that  the  notice  shall  specify  the  object  of  the 
litigation  and  the  property  upon  which  it  is  to  oper- 
ate. Under  the  lis  pendens  acts  the  res  litigiosa  is 
brought  into  efficiency  and  force  by  the  filing  or  re- 
cording of  the  notice,  provided  proper  jurisdiction  be 
obtained  in  the  case,  so  that,  as  a  rule  under  these 
statutes,  it  commences  with  the  filing  or  recording  of 
the  notice,  and  its  scope  is  measured  by  the  terms  of 
the  notice  itself.  (1) 


(1)  Ettonborou^h  v.  Bishop,  11 
Green,  263;    Beekman   v,    Mont- 
gomery, 1  MoOarter,  107;  Head  v, 
Fordyoe,  17  Gal.  151;  Bichardson 
et  al.  V.  White  et  al.,  18  Gal.  106 
Anlt  V.   Oassaway,   18  GaL  205 
Gregory  v.  Haynes,  13  Gal.  594 
Gregory  v,  Haynes,  21    Gal.  446 
Oalderwood  v,  Tevis  et  aL,  23  Gal 
337;  Haynes  v,  Galderwood,  et  al., 
23  Oal.  409;  Hurlbutt  v,  Baleenop, 
27  GaL  50;  Horn  v.  Jones,  28  GaL 


204;  Oonkey  v.  Dike,  17  Minn.  462. 
Lebanon  Savings  Bank  v,  Hollen- 
beok  et  aL,  29  Minn.  322;  Heim  et 
aL  V.  Ellis,  49  MidiL  241;  Arnold  et 
aL  V.  Gasner  et  aL,  22  W.  Ya.  444; 
Philips  et  als.  t>.  Williams,  5  Qratt 
259;  Girode  v,  Buchanan,  22  Gkatt 
220;  Newton  v,  Marshall  efc  aL,  62 
Wis.  8;  Warner  v.  Trow  et  aL,  36 
Wia  196;  Zane  v.  Pink  et  al.,  18  W. 
Ya.  693;  Kellogg  et  aL  v.  Fancher 
et  aL,  23  Wis.  28. 
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Lis  pendens  in  ejectment. 

Sec.  319.  In  those  States  where  lis  pendens  stat- 
utes are  in  force,  unless  the  hs  pendens  acts  specially 
include  the  action  of  ejectment,  the  courts  have  held 
that  a  notice  of  lis  pendens  filed  in  ejectment  cases 
will  have  no  effect,  but  that  the  Us  pendens  acts  do 
not  apply  to  actions  of  ejectment,  but  are  intended  to 
apply  only  to  proceedings  in  chancery,  the  purpose  of 
which  is  to  turn  equitable  estates  into  legal  ones,  or  to 
enforce  hens  upon  legal  estates.  (1) 

The  efife'ct  of  actual  notice. 

Seo.  320.  In  the  States  where  notices  of  lis  pen- 
dens may  be  filed,  actual  notice  wiU  operate  to  subject 
the  party' to  the  rule  lis  pendens,  although  no  notice 
of  lis  pendens  may  be  filed  under  the  statute. 

The  object  under  the  various  statutes  of  the  filing 
or  recording  of  notices  of  lis  pendens  is  to  afford  con- 
structive notice  of  the  pendency  of  the  action. 

Actual  notice  ought  certainly  to  be  as  effectual  as 
constructive  notice  under  these  statutes.  No  good 
reason  can  be  perceived  why  a  party,  taking  an 
interest  in  property  involved  in  the  suit  with  no- 
tice of  the  action  and  that  the  property  is  involved, 
should  not  be  bound  by  the  judgment,  although  no 
notice  of  lis  pendens  be  fi]^d.(2) 


(1)  People  r.  Wilson,  26  Oal.  127; 
Long  et  al.  v,  Neville,  et  al.,  29  Gal. 
131;  Sheridan  V.  Andrews,  3  Lans. 
133;  Sherman  v,  Bemis,  etc.,  impL, 
58WiB.3M. 

White  V.  Perry,  14  W.  Va.  66, 
holds  that  notice  of  Us  pendens 
filed  in  a  common  law  case  does 
not  constitute  a  lis  pendens. 

It  was  held  in  Thompson  v.  Mer- 


rick, 4  Hon.  164,  that  a  notice  of 
lis  pendens  filed  in  an  ejectment 
suit  was  of  no  force  or  effect,  unless 
the  parties  sought  to  be  affected 
thereby  acquired  such  interest  or 
title  from  a  party  to  the  suit. 

Montgomery  v.  By  era  et  al.,21  CaL 
108;  Baker  v.  Pierson,  5  Mich.  456. 

(2)  Sharp  v.  Lumley,  34  Gal.  615; 
Sampson  v.  Ohleyr,  22  Gal.  201. 
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Where  no  notice  of  lis  pendens  is  filed. 

Sec.  321.  In  those  States  where  lis  pendens  statutes 
have  been  adopted,  in  case  the  notice  of  Us  pendens 
is  not  filed  in  suits  or  proceedings  contemplated  by 
the  statutes,  persons  having  no  actual  notice  of  the 
suits  will  not  be  bound  by  hs  pendens. 

Tlie  lis  pendens  acts  limit  the  method  of  creating  the 
lis  pendens, — they  abrogate  the  common  law  upon  the 
subject,  and  if  the  statutory  mode  be  not  followed, 
there  can  be  no  lis  pendens  as  to  third  parties. (1) 

In  condemnation  proceedings. 

Sec.  322.  Where  Us  pendens  statutes  exist,  notice 
of  Us  pendens  must  be  filed  in  all  proceedings  to  con- 
demn lands,  unless  the  party  have  actual  notice  of  the 


(1)  Bensley  v.  The  Mountain 
Lake  Water  Co.,  13  Cal.  307;  Oor- 
win  V,  Bensley,  43  OaL  263;  Jor- 
genson  et  aL  v,  Minneapolis  &  ^t. 
Louis  Ky  Co.,  25  Minn.  206;  Arnold 
V.  Casner,  22  W.  Va.  459;  Bur- 
roughs i\  Reiger  et  al.,  12  How.  Pr. 
R 171;  Tate  v.  Jordan,  3  Abb.  Pr. 
Rd92. 

That  the  filing  of  notice  is  neces- 
sary in  States  where  lis  pendens 
statutes  are  in  force,  see  also  Todd, 
etc.,  V.  Oiitlaw,  79  N.  C.  235;  Coot 
on  Morts.  383,  and  Adams's  Eq.  157. 

In  the  case  of  Abadie  v.  Lobero, 
36  Cal.  391,  which  was  a  suit  to  fore- 
close a  mortgage,  there  was  no  no- 
tice of  lis  pendens  filed  under  the 
statute.  There  was  a  default,  and 
between  the  time  of  the  default  and 
the  entry  of  the  judgment  the  de- 
fendant conveyed  the  property  in- 
Tolved  in  the  mortgage. 

It  was  held,  flrsU  that  if  the  pur- 
chase was  made  without  notice  the 
purchaser  was  not  bound  by  the 


judgment,  even  if  a  final  judgment 
gives  constructive  notice  to  parties 
dealiog  with  the  subject  matter  of 
the  suit;  second^  that  the  action 
was  pending  from  the  time  the  court 
acquired  jurisdiction  until  final 
judgment,  but  not  thereafter;  and 
third,  that  a  purchaser  from  a 
grantee  acquiring  thereafter  judg- 
ment, is  ia  no  worse  condition  than 
his  grantor. 

The  reason  of  these  conclu- 
sions is,  that  the  adoption  oJT  the 
lis  pendens  statute  abrogated  the 
-  common  law  on  the  subject  of  lis 
pendens;  that  no  notice  of  lis  pen- 
dens being  filed  in  the  case,  there 
was  no  lis  pendens  except  as  be- 
tween the  parties  to  the  suit;  that 
the  rendition  of  the  judgment  put 
an  end  to  the  lis  pendens  as  be- 
tween the  parties,  and  that  there- 
fore the  purchaser  after  the  judg- 
ment was  in  no  sense  bound  by  lis 
X>enden& 
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snit  or  proceeding  and  unless  there  be  some  provi- 
sion in  the  constitution  of  these  State  which  will  pre- 
vent the  apphcation  of  the  provisions  of  the  statute. 
In  the  States  of  New  York  and  California  there  are 
provisions  in  the  constitutions  of  the  States  which 
compel  the  treatment  of  condemnation  cases  as  "spe- 
cial" cases,  and  make  the  application  of  a  general 
statute  impossible.  The  courts  of  these  States,  how- 
ever, hold  that  in  such  cases  actual  notice  must  be 
given.(l) 

Proceedings  to  enforce  tax  liens. 

Sec  323.  But,  in  proceedings  to  enforce  the  col- 
lection of  taxes  and  tax  hens,  it  is  held  that  it  is  not 
necessary  to  file  notices  of  Us  pendens. 

The  assessment  of  lands  for  taxation,  and  the  lien 
which  it  creates,  are  public  matters  of  record  of  which 
all  purchasers  are  bound  to  take  notice,  and  when  a 
purchaser  buys  land  which  is  subject  to  an  existing 
hen  for  taxes,  he  must  see  to  it  at  his  peril  that  the 
taxes  are  paid,  and  if  he  neglects  this  duty,  he  takes 
the  hazard  of  the  judgment  against  the  land,  the  Uen 
of  which,  by  operation  of  law  and  by  relation,  will 
ante-date  his  purchase. 

Notice  of  lis  pendens  is  therefore  unnecessary  in 
this  class  of  actions. (2) 

The  object  of  filing  notice  of  lis  pendens. 

Sec  824.  The  object  of  filing  notices  of  lis  pendens 
is  to  enable  parties  to  ascertain  therefrom  the  persons 
and  property  affected   by  the  biU  and  the  general 

(1)  Bensley    v.   The    Mountain  148;  N.T.  Cent  RR  Co.  v.  Marvin 

Lake  Water  Co.,  13  Cal.  319;  Ciir-  1  Kem.  (11  N.  Y.)  276. 

ranv.Shattnck,240al.434;Vi8scher  (2)  Reeve  v.  Kennedy,  43   Cal. 

V.  Hudson  R  R  R  Co.,  15 Barb.  37;  651=;  Wright  r.  Walker,  30  Ark.  44; 

£z  parte  Ransom,  etc.,  3  Code  R  Bigelow  on  Equity,  189. 


376  LAW   OF  LIS  PENDENS, 

nature  of  the  matter  in  controversy,  leaving  them  to 
an  examination  of  the  court  records  to  ascertain  the 
details  and  particulars  thereof. 

Where  such  a  notice  of  hs  pendens  is  filed,  parties, 
privies  and  intermeddlers  are  hound  by  what  appears 
in  the  bill  and  proceedings  thereunder. 

While  the  contents  of  the  bill  or  other  pleading 
would  not  of  itself  constitute  a  lis  pendens  in  States 
where  express  statutes  on  the  subject  have  been 
passed,  yet  the  court  may  construe  the  scope  of  the 
lis  pendens  in  connection  with  the  pleadings,  but  the 
notice  itself  gives  shape  to  the  nature  of  the  notice 
of  lis  pendens  and  will  limit  and  determine  its  charac- 
ter. (1) 

Notice  before'  bill  filed. 

Sec.  325.  No  effect  can  be  given  to  the  fihng  or 
recording  of  notices  of  Us  pendens  before  the  bill  is 
filed. 

The  notice  of  hs  pendens,  so  far  as  relates  to  its 
creation,  takes  the  place  of  the  service  of  the  sub- 
poena at  common  law.  The  rule  of  the  common  law  re- 
quires that  the  bill  shall  be  filed  before  Us  pendens 
could  commence.  Although  the  subpoBna  were  served 
before  the  biU  was  filed,  yet  there  would  be  no  lis  pen- 
dens until  the  biU  were  afterwards  filed,  when  Us  pen- 
dens would  commence  from  the  filing  of  the  bill 

And  so  where  notices  of  Us  pendens  are  filed  while 
there  is  no  bill  on  file,  they  have  no  effect  as  construct- 
ive notice  to  third  parties  until  the  biU  is  afterwards 
filed,  when  the  efficiency  of  the  Us  pendens  com- 
mences. (2) 

(1)  Alterange  v,  OhriBtiansen,  48         (2)  Houghton  v.  Mariner,  7  Wis. 
Mich.  67.  251;  Olson  v.  Paul,   66   Wia   30; 
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Erroneous  description  in  notice. 

Bec.  326.  Where  a  notice  of  lis  pendens  misde- 
soribes  the  property  sought  to  be  affected  by  the  suit 
and  there  has  been  a  default  taken,  the  default  should 
be  set  aside  upon  application  and  a  showing  of  the 
error. 

Otherwise  the  judgment  of  the  court  would  have 
no  effect  upon  the  property  against  which  the  pro- 
ceeding was  intended  to  have  been  brought. (1) 

Surplusage  in  the  notice. 

Sec.  327.  Where  a  notice  of  lis  pendens  is  other- 
wise sufficient,  unnecessary  and  redundant  language, 
although  erroneous  in  its  statement  of  facts,  will  not 
vitiate  the  notice  or  affect  the  validity  of  the  lis  pen- 
dens. 

The  unnecessary  language  may  be  regarded  as  sur- 
plusage, and  treated  as  expunged. 

If  enough  shall  remain  after  the  rejection  of  such 
language  to  make  the  notice  a  substantial  compliance 
with  the  statute,  it  will  be  held  sufficient.  (2) 


Flood  V.  Isaac,  34  Wis.  423;  Butler  v. 
TomlissoD,  38  Barb.  642;  Fanner's 
Loan,  etc.  v,  Dickson,  17  How.  Pr. 
47 «;  Bcnfion  v.  Say  re,  7  Abb.  Pr. 
472,  note;  Stem  v.  O'Connell,  85 
N.  Y.  104;  Gordon  et  aL  v.  Tyler  ot 
al.,  53  Mich.  629. 

To  the  effect  that  notice  of  lis 
pendens  in  States  where  lis  pen- 
dens statutes  are  in  force,  is  inoper- 
ative unless  a  complaint  or  bill  is 
filed,  and  does  not  become  so  until 
such  filing,  see  also  Weeks  v. 
Tomes,  16  Hun.  349;  Burroughs  v. 
Reiger  et  al.,  12  How.  Pr.  R  171; 
Leitch  v.  Wells,  48  Barb.  637. 


It  is  held  in  Gbrdon  et  aL  v. 
Tyler  et  aL,  ante,  53  Mich.  637, 
that  notices  of  lis  pendens  under 
the  lis  pendens  statute  of .  that 
State,  and  affidavits  to  bring  in  ab- 
sentee defendants  by  publication, 
may  be  filed  so  soon  as  the  bill  in 
the  suit  to  which  they  are  incident 
is  filed.  It  would  seem  that  if  filed 
before,  they  would  be  ineffective, 
at  least  untO  the  bill  were  filed. 

(1)  Spra;?gon  et  al.  v.  MoGreer, 
*4  Wis.  439. 

(2)  Drew  v.  Vequindre,  2  Doug. 
(Mich.)  93;  Watson  v.  Wilcox,  39 
Wis.  643. 
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Notice  broader  than  attachment. 

Seo.  328.  In  those  States  where  proceedings  by 
attachment  are  embraced  within  the  scope  of  the  Us 
pendens  statutes,  the  fiUng  of  notices  of  Hs  pendens 
covering  property  other  than  that  which  is  seized  or 
to  be  seized  by  the  attachment,  will  not  be  good  or 
efficient,  so  far  as  relates  to  the  additional  property. 
As  to  such  property  it  will  be  void. 

The  reason  of  this  is  manifest.  The  final  judgment 
can  be  no  broader  than  the  attachment  writ  and 
pleadings  in  the  case,  and  no  efficiency  or  force  could 
be  given  to  the  judgment  as  to  the  additional  prop- 
erty contained  in  the  notice.  Besides,  if  such  a  prac- 
tice were  allowed,  it  would  greatly  embarrass  the 
handhng  of  property  by  tying  it  up  pending  Htigation, 
without  any  beneficial  results.  (1) 

In  another  case  it  was  held  that  a  notice  of  lis  pen- 
dens under  the  lis  pendens  statute  of  New  York,  in 
an  attachment  case,  was  without  effect,  and  that  an 
action  by  attachment  did  not  fall  within  the  purview 
of  the  lis  pendens  statute  of  that  State. 

The  attachment  itself  creates  the  lien  from  the  time 
it  is  levied,  and  the  lien  by  lis  pendens  was  not  neces- 
sary for  the  debt  involved  in  the  attachment.  (2) 

Actions  not  embraced  in  statute. 

Sec  329.  The  filing  or  recording  of  a  notice  of  lis 
pendens  in  an  action  not  embraced  in  or  contemplated 
by  the  statute  creates  no  lis  pendens.  The  purpose 
of  lis  pendens  statutes  is  to  restrict,  and  not  to  en- 
large, the  operation  of,  the  common  law  rule  of  Us 
pendens. 

(1)  Fitzgerald  v.  Blake,  42  Barb.       (2)  Burkhardt  v.  Sandford  et  aL, 
5ia  7  How.  Pr.  R  329. 
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If,  therefore,  there  would  he  no  lis  pendens  in  any 
particular  action  at  common  law,  there  can  he  none  hy 
reason  of  the  filing  or  recording  of  a  notice  of  lis  pen- 
dens under  lis  pendens  statutes. (I) 

Loss  or  destruction  of  the  notice. 

Sec  330.  The  loss  or  destruction  of  the  notice  of 
lis  pendens  after  it  has  been  filed,  or  of  its  record  after 
it  has  been  recorded,  will  not  affect  the  eflBciency 
of  the  lis  pendens,  if  the  statute  has  been  complied 
with. 

In  contemplation  of  law  the  notice  or  its  record, 
as  the  case  may  be,  will  be  considered  in  force,  al- 
though it  may  not  be  physically  in  existence. 

The  same  rule  will  apply  in  such  cases  as  applies  in 
the  loss  or  destruction  of  the  record  of  deeds  and 
other  instruments  legally  admitted  to  record,  where 
the  public  records  have  been  destroyed.  The  courts 
have  always  given  efficiency  to  such  records  after 
such  destruction  as  constructive  notice  of  their  con- 
tents, although  they  had  ceased  to  be  physically  in 
existence.  (2) 

When  suit  and  cross-suit  treated  as  one. 

Sec.  331.  With  respect  to  the  filing  of  notices  of 
lis  pendens,  the  suit  and  cross-suit  will  be  regarded  as 
one  cause,  and  where  the  statute  in  respect  to  the 
fiUng  notice  of  lis  pendens  has  been  complied  with  on 
the  part  of  the  complainant,  but  has  not  been  com- 
plied with  on  the  part  of  one  of  several  defendants, 
by  their  filing  notice  in  the  cross-claim,  lis  pendens  is 
created  as  against  the  co-defendants  in  favor  of  the 

(1)  White  V.  Perry,  14  W.  Va.  66;      et  al.,  1  Sandf.  Ch.  427. 
Harmon  v,  Byram's  Admr.  et  al.,         (2)  Hiem  et  al.  v,  Ellis,  49  Mich. 
11  W.  Va.  521;  Sty  veaant  v.  Hone      243;  Boyd  v.  Weil  et  als.,  11  Wis.  60. 
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one  whose  cross-claim  was  intended  to  be  a  lis  pen- 
dens. 

That  is  to  say,  a  lis  pendens  will  exist  as  between 
aU  the  parties  to  the  suit.  It  might  be  held  other- 
wise as  to  third  parties  having  no  knowledge  of  the 
cross-claim.  (1) 

No  power  to  strike  notice  from  files. 

Sec.  332.  Where  the  legislature  has  prescribed  the 
substance  and  manner  of  the  filing  or  recording  of  Ks 
pendens  notices,  and  the  provisions  of  the  statute 
have  been  compUed  with,  the  parties  filing  such 
notices  acquire  rights  thereby  over  which  the  courts 
have  no  power. 

It  is  therefore  beyond  the  power  of  the  courts  to 
strike  from  the  files  lis  pendens  notices  which  were 
filed  under  the  statute  and  in  conformity  with  its 
terms,  and  that  even  in  cases  where  an  injunction  has 
been  issued  and  subsequently  dissolved. 

Nor  can  the  court  modify  or  change  the  character 
of  the  statutory  rights  secured  by  the  notice. (2) 

As  to  unrecorded  mortgages. 

Sec.  333.  After  the  filing  of  a  notice  of  lis  pendens 
involving  real  estate,  the  holder  of  an  unrecorded 
mortgage  can  acquire  no  rights  as  against  the  hs  pen- 
dens by  recording  his  mortgage,  unless  the  party 
tiling  the  notice  prior  to  such  fihng  had  knowledge  of 
the  mortgage. 

So  where  a  suit  was  commenced  and  a  notice  of  lis 
pendens  had  been  filed  involving  real  estate,  and  one 
holding  a  mortgage  on  the  same  property  made  by  a 
party  to  the  suit  subsequently  recorded  it,  and  during 

(1)  S.  C.  Hall  Lumber  Co.  v.  Gas-         (2)  Pratt  v.  Hoagff,  12  How.  Pr. 
tin  et  al.,  54  Mioh.  634.  216;  Mills  v.  Bliss,  55  N.  Y.  139. 
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the  pendency  of  the  suit  caused  a  sale  to  be  made  on 
his  mortgage,  it  was  held  that  a  purchaser  under  the 
mortgage  foreclosure  during  the  progress  of  the  suit 
was  barred  by  its  hs  pendens,  and  acquired  no  rights 
by  the  purchase. (1) 

Proof  of  filing  notice,  etc. 

Sec  334.  Although  it  is  proper  that  it  should  ap- 
pear in  the  record  that  proof  was  made  in  the  trial 
court  that  a  notice  of  lis  pendens  was  filed,  yet  an 
appellate  court  will  not  hold  the  judgment  or  decree 
void  or  reverse  it  because  the  record  fails  to  show  that 
such  proof  was  made.    It  is  irregular,  but  not  void. 

The  usual  presumption  in  such  cases  will  be  enter- 
tained, where  the  trial  court  is  a  court  of  general  juris- 
diction, in  the  absence  of  a  showing  to  the  contrary, 
that  the  proof  was  in  fact  made. (2) 

Besides,  proof  of  the  fiUng  of  notices  of  lis  pendens 
is  no  part  of  the  record,  and  unless  made  so  by  a  bill 
of  exceptions  or  certificate  of  evidence,  such  proof  is 
not  required  to  be  filed. 

But,  on  the  other  hand,  when  the  decree  recites  it, 
the  fact  cannot  be  contradicted.  (3)  The  record  as  to 
that  fact  will  be  treated  as  absolute  verity. 

Proof  and  correction  of  record  of  notice. 

Sec.  335.  Proof  of  the  filing  of  notice  of  lis  pen- 
dens or  a  correction  of  the  record  of  it  may  be  made 

(1)  Ostrom  t?.  McOann,  21  How.  Milwaukee  v.  Eldred,  etc.,  20  Wis. 
Pr.  R  431.  196;  Gage  v.  McLaughlin  et  al.,  34 

(2)  Boyd  V.  Weil  et  als.,  11  Wis.  Wis.  551;  Webb  v.  Meloy  et  al.,  32 
66;  Maiming  v.  MoClurg  et  al.,  14  Wis.  319. 

Wis.  350;  Potter  v.  Rowland,  8  N.  (3)  Mitchell  v.  Robinson,  etc.,  52 

Y.  448;  Best  v.  Davis,  18  Wis.  386;  Wis.  155;  Catlin  v.  Pedrick  et  al., 

Weber  v.  Fowler,  11  How.Pr.  R  458;  17  Wis.  89. 
The  Farmers'  &  Millers'  Bank  of 
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at  any  time  before  judgment,  and  as  against  a  pur- 
chaser at  a  judicial  sale,  if  no  liens  have  intervened, 
the  notice  lis  pendens  may  be  filed  nunc  jro  tunc. 

The  purchaser  at  the  judicial  sale  purchases  upon 
the  credit  of  the  record  of  the  proceeding  and  it  is  the 
duty  of  the  court  and  the  parties,  third  persons  hav- 
ing acquired  no  rights  pending  the  suit,  to  make  his 
title  good.  In  such  cases  there  is  no  question  arising 
as  to  third  parties ;  it  is  simply  in  respect  to  the  duty 
of  the  complainant  or  person  enforcing  such  claim 
against  the  property  and  the  court,  while  yet  having 
jurisdiction  to  make  the  buyer  a  good  title.  Public 
policy  requires  this. 

In  such  case  a  purchaser  will  not  be  compelled  to 
take  his  deed  and  pay  his  money  until  the  law  has 
been  comphed  with,  with  respect  to  the  filing  or  re- 
cording of  the  notice  of  Us  pendens.  (1) 

Amendment  of  bill  and  notice. 

Sec  336.  Where  a  biU  to  foreclose  a  mortgage  and 
a  notice  of  lis  pendens  under  the  statute  were  filed  and 
afterwards  the  bill  was  amended  by  bringing  in  new 
parties  defendant,  but  no  amended  notice  of  lis  pen- 
dens was  filed,  it  .was  held  that  the  complainant  could 
not  proceed  to  decree  unless  he  filed  an  amended  notice 
of  lis  pendens. 

In  such  case  the  lis  pendens  would  not  commence 
as  to  the  new  defendants  until  the  amended  notice  was 
filed.(2)      ' 

What  interest  in  real  estate  necessary. 

Sec  337.    Where  the  question  arose  under  a  Us  pen- 

(1)  Sa?e  V.  MoLanghlin  et  al.,  34  (2)  Clark  v.  Havens,  Clark's  Ch. 
Wis.  557;  Waring  v.  Waring,  7  R  563;  Curtifl  et  al.  v.  Hitchcock,  10 
Abb.  Pr.  472.  Paige,  399. 
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dens  statute  as  to  what  interest  was  embraced  under 
the  statute,  which  provides  that  the  action  in  which  a 
notice  of  lis  pendens  may  be  filed  shall  relate  to  real 
estate,  it  was  held  that  any  interest  in  real  estate  wiU 
authorize  the  filing  of  the  notice,  and  that  a  leasehold 
estate  or  tenancy  is  such  an  interest  affecting  lands  as 
will  give  validity  to  a  notice  of  lis  pendens  filed  in  a 
case  involving  such  an  interest. 

So  also  the  question  arose  where  a  petition  was  filed 
in  New  York,  under  the  lis  pendens  act  of  that  State, 
by  a  tenant  in  common  against  his  co-tenants,  the 
object  of  which  was  to  procure  a  sale  of  premises  of 
which  they  were  tenants  in  common  and  for  an 
accounting  of  rents  and  profits  arising  from  the  use 
of  the  premises  prior  to  the  time  of  the  filing  of  the 
petition,  and  thereafter  a  notice  of  lis  pendens  was 
filed  in  the  case  under  the  statute. 

The  question  was,  whether  that  was  a  case  relating 
to  real  estate  within  the  meaning  of  the  New  York 
statute  where  a  notice  of  lis  pendens  would  be  effi- 
cient, and  it  was  held  that  it  was. 

A  bill  for  the  partition  of  real  estate  clearly  relates 
to  real  estate  within  the  meaning  of  the  lis  pendens 
act.(l) 

Notice  of  no  effect  upon  independent  holders. 

Sec  338.    Under  the  lis  pendens  statutes  the  rule  at 
common  law  is  not  changed  that  the  holder  of  a  title    ^ 
independent  of  and  not  under  the  parties  to  a  suit  are 
not  affected  by  the  notice. 

And  so  it  is  held  that  notice  of  hs  pendens  under  a 
lis  pendens  statute  cannot  be  properly  filed  against 

(1)  Ruck  V.  Lange,  10  Hun.  303;      Prao.  R  28L 
Knnz   V,  Bachman,   N.    Y.    Civ. 
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grantees  or  incumbrancers  who  were  such  prior  to  the 
commencement  of  the  suit  and  who  were  not  parties 
to  it.(l) 

Statute  of  North  Carolina  construed. 

Sec.  339.  It  is  said  by  the  Supreme  Court  of  North 
Carolina,  in  Todd  et  al.  v.  Outlaw,  that  in  order  to 
avail  a  complainant  and  create  a  vaUd  Us  pendens,  the 
pleadings  must  specifically  set  out  and  claim  the  ben- 
efit of  the  lis  pendens. 

It  is  intimated  also  in  that  case  that  the  same  court 
in  Badger  et  al.  v.  Daniel  et  al.,  77  N.  C.  251,  and  Eollins 
V.  Henry,  78N.  C.  342,  had  construed  the  North  CaroUna 
lis  pendens  act  not  to  apply  within  the  county  where 
the  lands  were  situate  and  the  suit  was  brought,  but 
only  to  apply  to  foreign  counties. (2) 

Void  description  in  notice  of  lis  pendens. 

Sec  340.  Although  the  law  is  that  where  there  is 
enough  in  the  description  contained  in  a  notice  of  lis 
pendens  to  make  it  good  notwithstanding  portions 
which  are  erroneous  and  may  be  treated  as  surphis- 
age,  yet,  where  the  description  is  of  other  lands,  al- 
though by  mistake,  than  those  which  were  intended, 
the  notice  of  hs  pendens  will  be  invahd. 

In  such  cases  the  same  rule  will  apply  to  a  notice  of 
lis  pendens  filed  or  recorded  under  lis  pendens  stat- 
utes which  applies  to  the  record  of  deeds  and  other 
instruments  lawfully  admissible  to  record. 

In  order  to  constitute  such  a  record  notice,  there 
must  be  enough  contained  in  the  description,  either 
to  make  out  a  complete  legal  description  or  to  indi- 
cate where  such  a  description  may  be  found. 

(1)  People,  etc.,  v,  Connolly,  8  (2)  Todd  et  aL  v.  Outlaw,  79  N. 
Abb.  Pr.  R 131.  0.  285. 
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Where  the  land  described  is  another  and  distinct 
piece  of  property,  it  cannot  be  treated  either  as 
notice  of  lis  pendens  or  as  binding  upon  property  not 
described  in  it.(l) 

When  lis  pendens  not  docketed. 

Sec.  341.  In  a  case  in  Virginia,  where  a  creditor's 
bill  was  filed  against  the  heirs  and  administrators  of 
an  estate  to  subject  the  estate  to  the  payment  of  cer- 
tain debts,  and  notice  of  lis  pendens  had  not  been 
docketed  as  was  required  by  the  statute  of  that  State, 
after  the  parties  were  brought  into  court,  and  while 
the  case  was  in  progress,  one  of  the  heirs  sold  his  in- 
terest in  4he  estate  to  a  bona  fide  purchaser  without 
actual  notice  of  the  pendency  of  the  suit. 

It  was  held  that  the  purchaser  was  not  a  pendente 
lite  purchaser,  and  that  the  lis  pendens  not  having 
been  docketed  was  not  binding  upon  him.  (2) 

Effect  of  notice  of  lis  pendens. 

Sec.  342.  In  a  State  where  a  lis  pendens  statute  is 
in  force,  if  a  complainant  shall  file  his  notice  of  hs 
pendens  in  a  foreclosure  case  prior  to  the  record  of  a 
deed  from  the  mortgagor  to  a  grantee  against  whom 
there  were  judgment  liens,  the  complainant  will  be 
protected  in  his  mortgage  lien  against  the  judgment, 
although  the  mortgage  be  defective  and  the  bill  seek 
in  addition  to  the  foreclosure  to  cure  the  defects  of 
the  mortgage. 

In  a  case  in  Minnesota,  brought  to  reform  and  fore- 
close a  defective  mortgage,  the  complainant  filed  with 
his  bill  a  notice  of  lis  pendens,  and  subsequently  a 

(1)  BodgoTB  V.  Kavanangh  et  al.,         (2)  Easley  et  aL   v,   Barkesdale 
24  IlL  583 ;  Nelson  v. Wade,  21  Iowa,      et  als.,  75  Va.  274. 
49;  Sanger  v.  Graigne,  10  Vt.  555. 
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deed  from  the  mortgagors  to  a  grantee,  against  whom 
judgments  had  been  recovered  which  would  be  a  lien 
upon  lands  of  such  grantee,  and  the  deed  was  placed 
of  record. 

It  was  held  in  that  case  that  the  lis  pendens  of  the 
suit  would  protect  the  complainant  and  his  mortgage 
lien  as  against  the  lien  of  the  judgments  against  the 
grantee  of  the  mortgagors. (1) 

The  recording  acts  of  that  State  provided,  as  they 
do  in  most  of  the  States,  that  deeds  shall  be  construct- 
ive notice  only  from  and  after  recording.  (2) 

(1)  Lebanon  Sav.  Bk.  r.  HoUen-         (2)  General   Statnte    of   Minn., 
bock  et  al3.,  29  Minn.  322.  187^  G.  40,  Sec  21.     • 
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The  plea  in  abatement,  prior  action  pending. 

Sec.  343.  The  pendency  of  a  prior  action  between 
the  same  parties  and  in  the  same  cause  may  be  plead 
in  abatement  in  a  subsequent  suit.  This  is  the  gen- 
eral rule. 

There  are  numerous  exceptions  to  the  rule,  which 
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will  be  noticed  hereafter.  In  order  that  the  defense 
may  prevail,  it  must  be  shown  by  the  pleadings  and 
the  proof  that  the  prior  action  is  still  pending  at  the 
time  the  defense  is  interposed. (1) 


(1)  Moore  et  al.  v,  Eessler,  59  Ind 
153;  Tracy  v.  Reed,  4  Blaokf.  56; 
Bryan  v.  Alfred,  1  Tex.  Ot.  of  App. 
See.  85,  CSv.  Oaa ;  Toland  v.  Ticknor, 
3  Bawle,  320;  Horn  v.  Jones  et  aL, 
28  Cal.  194;  Loyd  v.  Reynolds  et 
als.,  29  Ind.  299;  Dawson  v.Vaughny 
42Ind.395. 

It  was  d  eoided  in  the  Earl  of  New- 
bury  V,  Wren,  1  Vem.  219,  that  on 
account  of  the  superior  and  more 
complete  jurisdiction  of  the  latter 
court,  the  pendency  of  a  bill  in  Ex- 
chequer to  foreclose  can  not  be 
plead  in  defense  of  a  bill  to  redeem 
from  the  mortgage  afterwards  filed 
in  the  court  of  chancery. 

This  decision  was  placed  upon 
the  ground  that  the  two  courts  were 
not  of  concurrent  jurisdiction,  the 
the  Court  of  Exchequer  being  a  pri- 
vate court,  whose  proper  jurisdio- 
tion  concerned  only  the  king's  rev- 
enue and  the  king's  officers. 

In  the  case  of  the  People  v.  North- 
em  Railroad  Co.  et  aL,  53  Barbour, 
98,  it  was  held  that  where  parties 
to  the  two  suits  were  not  the  same, 
and  it  does  not  appear  that  the  en- 
tire relief  sought  in  the  one  case 
can  be  awarded  in  the  other,  a  mo- 
tion to  stay  one  of  the  suits  will  not 
be  entertained.  It  is  said,  more- 
over, that  such  a  motion  is  ad- 
dressed to  the  discretion  of  the 
court  and  is  not  assignable  for  error. 

A  railroad  was  leased  to  a  rail- 
road company.  The  lessors  declared 
the  lease  forfeited  and  took  posses- 


sion of  the  road.  The  lessee  filed 
a  bni  to  restrain  the  lessors  from 
interfering  with  them  in  the  use  of 
the  road.  The  lessors  then  filed  a 
bill  and  enjoined  the  lessees  from 
using  the  road,  to  which  bill  the 
lessees  filed  a  cross-bill  alleging 
breaches  of  the  lease  on  the  part  of 
the  lessors,  and  prayed  to  be  rein- 
stated in  the  possession  of  the  road. 
Answers  were  filed  to  both  bills. 

The  lessors  afterwards  brought 
an  ejectment  for  the  recovery  of  the 
possession  of  the  road  on  the  ground 
of  the  forfeiture  of  the  leasew 

A  plea  in  abatement  was  filed  to 
this  latter  suit,  and  it  was  held  that 
.  pending  the  equity  suit  the  lessors 
oould  not  institute  another  pro- 
ceeding involving  the  same  ques- 
tion. The  plea  set  up  the  facts 
above  stated  and  was  held  to  be 
good. 

Pittsburg  &  Gomellsville  IL  B. 
Co.  V.  Mt Pleas.&Br.  F.  R  R  Ca, 
76  Penn.  St.  481. 

Where  one  of  the  two  suits  is  to 
foreclose  a  mortgage  securing  notes 
evidencing  the  debt,  and  the  other 
is  brought  upon  the  notes  secured 
by  the  mortgage,  the  pendency  of 
the  foreclosure  case  can  not  be 
plead  in  abatement  of  the  suit  on 
the  notes. 

Taylor  V.  Hill,  21  La.  An.  63a 

Morgan  v.  Tamiet,  21  La.  An.  266, 
holds  that  both  suits  must  be  for 
the  same  object. 

Where  the  object  of  the  prior  suit 
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It  may  also  be  pleaded  in  bar.(l) 

Defense  of  prior  action  must  be  in  limine  litis. 

Sec.  344.  The  defense  of  a  prior  action  pending 
between  the  Same  parties^  for  the  samb  cause  and 
within  the  same  State,  must  be  made  in  hmine  litis. 

This  is  specially  the  case  where  the  defense  is  set 
up  by  plea  in  abatement.  This  class  of  defenses  is  re- 
garded ka  dilatory,  and  is  required  to  be  made  at  the 
very  threshold  of  the  case.  (2) 


was  to  reooTer  posseBsioii  of  prop- 
erty, and  that  of  the  junior  suit  was 
to  foreclose  a  mortgage  upon  it,  the 
suits  are  not  for  the  same  cause  of 
action,  and  a  plea  of  prior  action 
pending  is  not  good. 

Coles  V.  Yorks,  31  Minn.  215;  Bol- 
ton V,  Landers,  27  Gal.  KH;  State 
of  Wis.  V.  Tonnius,  28  Mum.  175. 

In  the  caseof  Bochereau  &  Co.  v. 
Lewis  et  al.,  26  La.  An.  581,  where 
one  of  the  suits  was  brought  to 
recover  from  the  defendants  the 
amount  of  notes  given  for  rent 
under  a  lease,  and  the  other  to  can- 
cel these  same  notes  and  the  lease 
under  which  they  were  given,  it  was 
held  that  the  defense  was  good. 

In  Killen  v,  Compton  et  al.,  57 
Ga.  63,  it  is  held  that  the  defense 
of  a  prior  action  can  not  be  made 
by  motion.  Kennon  v.  Petty,  59  Ga. 
175. 

(1)  1  Braa  At  24;  Tit.  Abatement 
For  form  of  plea  see  1  Chit,  on  PI. 
443;  also  Port  Section  85,  note; 
see  also,  as  to  wheu  the  plea  in 
bar  may  be  interposed,  Bogers  v. 
Holt,  Phil.  Eq.  110;  Story's  Eq.  PL 
Sea  791;  Mitford's  Eq.  PL  (by  Jer- 
emy) p.  237;  see  also  Gould  on  PL, 
Chap.  5,  Sees.  122  and  131. 


The  case  of  Watson  et  al.  t?.  Jones 
et  al.,  11  Am.  Law  Beg.  430,  is  an 
authority  to  the  effect  that  where 
the  defense  of  a  former  action  pend- 
ing is  set  up  to  defeat  a  junior  ac- 
tion, the  case  must  be  the  same,  the 
parties  the  same,  or  at  least  such  as 
represent  the  same  interest,  there 
must  be  the  same  rights  asserted 
and  the  same  relief  prayed  for;  and 
this  relief  must  be  founded  upon 
the  same  facts  and  title  or  the  essen- 
tial basis  of  the  relief  must  be  the 
sama 

But  where,  whfle  the  cause  of  ac- 
tion was  originally  the  same,  one 
suit  was  being  prosecuted  by  a  re- 
ceiver and  was  under  court  control, 
and  the  other  suit  in  the  name  of 
the  pfift-ty  to  whom  the  obligation 
ran  or  the  indebtedness  was  due,  it 
was  held  that  the  defense  would 
not  avaiL 

(2)  White  V.  Gleason,  15  La.  An. 
479. 

In  Merritt  v.  Bagwell,  70  Ga.  579, 
it  is  held  that  a  plea  in  abatement 
of  a  former  suit  must  be  taken  ad- 
vantage of  at  the  first  term  to  which 
the  writ  is  returnable.  See  also 
Garrigan  v.  Carter,  51  Ga.  232; 
Kennon  v.  Petty,  59  Ga.  175. 
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Where  want  of  jurisdiction. 

Sec.  345.  The  defense  of  prior  action  pending, 
however,  cannot  be  sustained  where  the  court  in  the 
first  action  has  no  jurisdiction  by  reason  of  the  amount 
claimed,  or  for  want  of  any  other  material  jurisdic- 
tional fact. 

Nor  can  the  defense  of  a  prior  lis  pendens  prevail 
where  the  suit  is  in  attachment,  unless  it  is,  averred 
in  the  pleadings  and  shown  in  the  proofs,  that  the 
defendant  has  been  personally  served,  or  has  entered 
his  appearance  so  that  a  judgment  in  personam  may 
be  rendered  against  him.  (1) 

Suits  not  for  the  same  cause. 

Sec  346.  Proceedings  had  under  insolvent  acts,  in 
pursuance  of  general  assignments  for  the  benefit  of 
creditors,  in  the  probate  or  other  courts  having  juris- 
diction in  such  matters,  in  which  a  creditor  has  filed 
claims  to  be  administered  upon  in  such  proceedings, 
are  not  the  same  as  suits  brought  to  recover  specific 
property  drawn  into  the  estate  by  such  assignments, 
or  its  value. 

In  the  former  cases  the  claimant  seeks  to  recover  the 
pro  rata  amount,  or  other  distributive  share  which 
may  be  allotted  to  hkn  in  pursuance  of  law  upon  set- 
tlement of  the  estate  under  the  assignment ;  in  the 
latter  case  the  suit  is  for  a  specific  thing  or  a  certain 
amount. 

Hence  it  has  been  decided  that  the  former  proceed- 
ing cannot  be  plead  in  abatement  of  a  suit  of  the 
latter  character.  They  are  not  brought  for  the  same 
thing.  (2) 

(1)  Phillips  r.  Quiok,  68  HI.  325.     (2)  LenOiold  v.  Yomig,  82  Miim.  123 
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Defense  of  another  action  pending,  what  required. 

Sec.  347.  The  defense  of  another  action  pending 
must  show  that  the  two  actions  are  between  the  same 
parties  and  involve  the  same  subject  matter,  and 
that  the  former  action  is  still  pending  in  the  same 
8tate.(l) 

The  pendency  of  a  prior  suit  in  one  State  cannot  be 
plead  in  abatement  of  a  suit  between  the  same  parties 
for  the  same  cause  in  a  court  of  another  State. 

As  between  themselves  the  States  of  the  Union, 
though  integral  parts  of  the  same  national  sover- 
eignty,  are  foreign  to  and  independent  of  each  other. 

For  it  is  said  that  a  foreign  judgment  depending  on 
foreign  law  might  be  unjust  and  could  not  be  enforced 
beyond  the  jurisdiction;  and  second,  that  the  remedy 
may  be  more  effectual  in  one  State  than  in  another .  (2) 

Suit  pending  in  foreign  State. 

Sec.  348.  In  England  the  pendency  of  a  prior  suit 
in  a  foreign  State  was  held  to  be  no  bar  to  the  second 
action,  and  Scotland,  Ireland,  and  other  dependen- 
cies, were  held  to  be  foreign  States. (3) 


(1)  Vance  v.  Oiinger,  27  CaL  358; 
O'CJonnor  r.  Blake,  29  CaL  314; 
Mann  v.  Rogers,  35  Cal.  315;  Laroo 
V.  Clements,  36  Cal.  134;  Certain 
Logs  of  Mahogany,  2  Sumn.  C.  C. 
593;  Wadleigh  v.  Veazie,  3  Sumn.  0. 
C.  165;  Moore  v.  Kessler,  59  Ind.  153. 

(2)  Davis  V.  Morton,  Gait  &  Co., 
4  Bush.  444;  Salmon  v,  Wootten 
et  als.,  9  Dana,  424;  Browne  et  al. 
V,  Joy,  9  Johns.  221;  Walsh  v. 
Dnrkin,  12  Johns.  100;  2  Parsons 
on  Cont.,  4ih  EcL  232;  Story's  Con- 
flict of  Laws,  Sec.  610,  (note);  Con- 
rad, Trustee,  v.  Buck  et  al.,  21  W. 
Va.  396;  DanL  Ch.  Pr.  633;  Allen 


et  al.  V,  Watt,  69  HI.  655;  Cole  v. 
FUtoraft,  47  Md.  312;  Phosphate 
Sewage  Co.  v,  Mollison,  1  App. 
Mo.  Cas.  780. 

(3)  White  V.  Whitman,  1  Curtis, 
499.  la  the  case  of  Smith  et  al.  v. 
Lftthrop  et  al.,  3  Am.  Law  Beg.  107, 
or  44  Penn.  St,  p.  326,  may  be 
found  an  extended  discussion  upon 
the  question  as  to  whether  the  sev- 
eral States  of  the  Union  are  foreign 
States  with  respect  to  the  pendency 
of  causes  in  the  State  Courts,  and 
as  to  whether  a  plea  of  a  prior  ac- 
tion pending  in  another  State  of 
the  Union  is  a  good  ple& 
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A.8  regards  each  other,  the  States  of  the  Union,  are 
held  to  be  foreign  States.  The  reason  for  the  rule  is 
well  expressed  in  White  v.  Whitman,  where  Judge 
Curtis,  in  delivering  the  opinion  of  the  court,  says : 
"Though  the  constitution  and  laws  of  the  United 
States  require  that  the  judgments  rendered  in  one 
State  shall  receive  full  faith  and  credit  in  another,  yet 
in  respect  to  all  proceedings  prior  to  judgment,  the 
courts  of  different  States  acting  under  different  sover- 
eignties must  be  considered  as  so  far  foreign  to  each 
other  that  a.  remedy  sought  by  judicial  proceedings 
under  one  can  not  be  treated  as  a  mere  and  simple 
repetition  of  a  remedy  sought  under  another. 

There  may  be  real  advantages  to  be  gained  in  re- 
spect to  the  property  on  which  an  execution  may  be 
levied,  or  otherwise,  by  resorting  to  an  action  in  an- 


See  also,  Bayleyt;.  Edwards,  8 
Swan.703;  Cox  v.  Mitchell,?  Com.  R 
(N.  S.)  55;  Scott  t?.  Lord  Seymour, 
31  L.  J.  &  Ex.  461;  Cowan  v.  Braid- 
wood,  1  Man.  &  Gr.  382;  Russell  v. 
Smith,  7  Mees.  &  W.  810;  Sheehy 
V.  Life  Ass.  Co.,  3  Com.  B.  (N*. 
S.)  597;  Henley  v.  Soper,  8  Bam. 
&  Cr.  16;  5  H.  Lord's  cases,  431; 
Bk.  of  Australia  v,  Nias,  16  Ad.  &  El- 
lis, (N.  a)  717;  Buokner  r.  Finley, 
2  Peters,  586;  Mahoney  v,  Ashlen, 
2  Bam.  &  Ad.  478;  22  E.  C.  L.  R  202; 
Browne  et  aL  v.  Joy,  9  Johns.  2S1; 
Walsh  V,  Durkin,  12  Johns.  99; 
Mitchell  17.  Bunce,  2  PaL^e,  606; 
Cook  t;.  Litchfield,  5  Sand.  342;  Wil-  , 
liams  V.  Ayrault,  31  Barb.  364;  Sal- 
mon V.  Wootten,  9  Dana,  422;  Hart 
V.  Grangrer,  1  Conn.  154;  McJilton 
v.  Love,  13  HL  494;  Gk)odale 
V.  Marshall,  11  N.  H.  99;  White 
i;.   Whitman,  1  Curtis,  494;    Ly- 


man et  aL  V.  Brown  et  aL,  2  Cur- 
tis, C.  C.  559;  Hatch  v.  Spof- 
ford,  22  Conn.  485;  Toland  v.  Tick- 
nor,  3  Bawle,  320;  Lowry  v.  Hall, 

2  W.  &  8.  133;  Irvine  v.  Lumber- 
man's  Bk.,  2  W.  &  a  208;  R-dph  t?. 
Brown,  3  W.  &  S.  899;  McGilvray 
et  aL  V.  Avery,  30  Vt  638;  Maule 
et  al.  V.  Murray  et  aL,  7  Term  R  278; 
Imlay  v.  EUfsen,  2  East  457;  Os- 
tell  V.  Lepage,  10  Eng.  L.  &  Eq.  255; 
De  Qex  A  S.  95;  Conrad,  Trustee,  r. 
Buck,  21  W.  Va.  404;  Allen  etaL  r. 
Watt,  69  IlL  657;  Ralph  v.  Brown, 

3  W.  &  S.  399;  Blanchard  v.  Stone, 
16  Vt  234;  NeweU  v.  Newton,  10 
Pick.  470;  Colt  v.  Partridge,  7 
Met  574;  Warder  v.  Arrel,  2  Wash. 
(Va.)  359,  tp.  pg.;  Hitchcock  v.  Ai- 
ken, 1  Caiues,  460;  Bartlett  v. 
Knight,  1  Mass.  430;  Duncan  r. 
Course,  1 S.  C.  Const.  R  (Mills)  46;  8 
Kent93;  Foster  v.Yassall^  Atk.587. 
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other  state,  and  the  same  considerations  are  applica- 
ble to  a  second  suit  in  a  Circuit  Court  of  the  United 
States,  while  one  is  pending  in  the  State  courts." 

In  other  words,  in  pursuing  a  defendant  under  one 
jurisdiction,  there  may  be  advantages  which  are  not 
available  in  another,  and  the  policy  of  the  law  seems 
to  be  to  allow  the  plaintiff,  in  the  exercise  of  due  dili- 
gence in  the  prosecution  of  his  claim,  to  select  and 
continue  in  that  jurisdiction  where  his  advantages, 
from  one  reason  or  another,  may  be  greater. 

The  pohcy  of  some  States  may  be  to  favor  defend- 
ants, of  others  plaintiffs,  in  judicial  contests  over 
htigated  claims.  We  know;  for  example,  that  the 
young  Western  States,  for  the  purpose  probably  of 
securing  an  increase  of  population,  sometimes  pass 
laws  less  oppressive  to  debtors  than  those  in  force  in 
some  of  the  older  States  of  the  Union. 

If  such  a  debtor  should  remove  to  a  jurisdiction 
where  he  could  not  be  pursued  with  the  same  effi- 
ciency as  in  the  Easterner  Middle  States,  it  might  re- 
sult in  a  great  disadvantage,  if,  after  having  com- 
menced a  suit  in  a  jurisdiction  of  greater  efficiency  in 
the  collection  of  debts,  the  defendant  might  plead  this 
suit  in  abatement  of  a  remedy  sought  in  the  jurisdic- 
tion of  his  residence ;  and  hence  the  rule  seems  well 
established,  that  where  the  suits  are  pending  in  dif- 
ferent States  the  prior  lis  pendens  can  not  be  success- 
fully maintained  as  a  defense.  Nor  can  a  suit  in 
attachment,  pending  in  another  State,  be  plead  in 
abatement  to  a  subsequent  action  in  personam. (1) 

(1)  Lyman  et  al.  v.  Brown  et  aL,  and    that   a   plea   in   abatemont, 

2  Oartis,  559,  is  a  leading  case  upon  where  the  cases   are  pending   in 

the  proposition  that  the  States  are  different  States,  is  not  good. 

foreign  with  respeot  to  eaoh  other,  For  a  similar  reason,  to-wit:  the 
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State  and  Federal  Courts. 

Sec.  349.  The  law  is  well  settled  that  the  pendency 
of  a  prior  suit  in  a  State  court,  although  between  the 
same  parties  and  for  the  same  cause  of  action,  where 
the  State  court  is  not  within  the  district  of  the  Fed- 
eral Court,  is  not  a  bar  to  a  suit  in  a  Circuit  Court  of 
the  United  States. (1) 


Euperior  jurisdiction  and  remedy  in 
a  court  of  chancery,  it  was  said,  in 
Howell  V.  Waldron,  2  Ch.  Cas.  85: 
"Legatee  infant  suetb  in  a  court 
ecclesiastical,  and  pending  that 
suit  sueth  in  chancery,  the  former 
suit  pending  being  pleaded;  the 
plea  was  disallowed,  for  there  is  no 
such  security  for  the  infant*s  ad- 
vantage as  here,  and  possibly  not 
for  interest  if  placed  out,  and  for 
bringing  in  account  here,  etc." 

In  the  case  of  Seevers  v»  Clement, 
28  Md.  433,  the  case  of  White  v. 
Whitman,  1  Curtis,  494  was  ap- 
proved and  the  court  cites  Wad- 
leigh  V.  Veaade,  3  Sum.  166;  O'Con- 
nor v.  Blake,  29  Cal.  314;  Lyman  et 
aL  V.  Brown  et  al.,  2  Curtis,  559; 
quotes  from  interveners  Gibson  in 
Lowry  v.  Hall,  2  W.  &  Serg.  133: 
"The  pendency  of  a  prior  suit  in  a 
foreign  country  can  not  be  pleaded 
in  abatement  of  a  suit  for  the  same 
cause  here,  as  it  has  been  held  that 
the  States  of  the  American  Union 
stand  in  the  relation  of  foreign 
States  as  regards  this  particular 
matter."  See  also.  Smith  et  al.  v. 
Lathrop  et  al.,  44  Penn.  State,  326; 
Hatch  V.  Spofford,  22  Conn.  485. 

It  was  said  that  the  only  author- 
ity which  seemed  to  favor  the  other 
si'le  of  this  proposition  was  a  case 
of  Ex  parte  Balch,  3  McLean,  U.  S. 
O.  C.  221;  but  it  will  be  found  upon 


examination  that  in  that  case  the 
two  pending  cases  were  both  in  Cir- 
cuit Courts  of  the  United  States, 
and  it  is  said  that  such  courts  are 
to  be  treated  as  in  the  same  com- 
mon country,  and  the  jurisdiction 
being  the  same^  the  suits  will  not 
be  treated  as  pending  in  foreign 
countries  with  respect  to  each 
other. 

It  was  held  in  Hatch  v.  Spofford, 
22  Conn.  484,  that  a  plea  that  the 
plaintiff  had  brought  a  prior  suit 
in  the  State  of  New  York,  he  be- 
ing, as  well  as  defendant,  a  citizen 
of  Connecticut,  and  defendant  be- 
ing served  while  temporarDy  there 
on  business,  the  two  suits  being 
the  same  as  to  parties  and  subject 
matter,  and  the  New  York  suit 
being  still  pending,  was  not  a 
good  plea.  Hart  v.  Granger,  1 
Conn.  154. 

Although  a  complainant  may  be 
prosecuting  a  chancery  suit  in  an- 
other State  for  the  purpose  of  en- 
forcing payment  of  a  debt  due  him 
out  of  property  in  that  State,  he 
may  at  the  same  time  bring  a  suit 
of  attachment,  in  a  State  other  than 
the  one  where  the  first  suit  is  pend- 
ing. The  plea  of  prior  suit  pending 
will  in  such  case  be  no  bar.  Lock- 
wood  &  Co.  V,  Nye  et  aL,  2  Swan* 
515. 

(1)  Stanton  v.  Embrey,  93  U.  S. 
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The  reasons  for  this  rule  are  the  same  as  those  which 
have  led  to  the  estabUshmeut  of  the  doctrine  that  a 
suit  pending  in  another  State  or  a  foreign  country  is 
not  a  bar  to  a  subsequent  8uit.(l) 

Decree  in  first  suit  as  to  second* 

Sec  350.  When  a  second  suit  is  brought  between 
the  same  parties  and  for  the  same  cause,  and  the  suit 
first  brought  proceeds  to  decree  in  favor  of  the  com- 
plainant pending  the  second  action,  the  defendant 
may  insist  upon  the  complainant's  acquiescence  in  the 
decree,  or  the  dismissal  of  the  bill  without  prejudice. 

In  such  a  case  Lord  Hardwicke  allowed  a  defend- 
ant to  show  that  the  question  in  the  second  case  was 
litigated  in  the  tirst.(2) 

Plea  of  pending  writ  of  error. 
Sec.  351.    So  also  a  defendant  may  plead  in  abate- 


(3  otto),  548;  Gordon  v,  Gilfoil,  99 
U.  S.  (9  Otto),  168;  Sharon  v.  Hill, 
22  Fed.  Eep.  28;  Washburn  & 
Moen  Mfg.  Go.  et  al.  v,  H.  £.  Scutt 
&  Co.,  22  Fed.  Kep.  7ia 

In  the  case  of  Lloyd  v.  Beynolds 
et  als.,  29  Ind.  299,  the  facts  were 
that  one  of  the  suits  was  pending 
in  the  United  States  Circuit  Court 
for  the  District  of  Indiana,  while 
the  other  was  pending  in  a  State 
court  in  the  State  of  Indiana.  The 
parties  were  not  the  same  alto- 
gether, but  upon  application  might 
be  admitted  as  parties  and  allowed 
to  intervene. 

It  was  held  that  lis  pendens  was 
not  available  as  a  defense.  See  al- 
so Innes  v,  Lanning>  7  Paige  Gh. 
685. 

While  the  pendency  of  an  attach- 
ment suit  in  another  State  is  no  bar, 


a  judgment  rendered  in  attachment 
might  be,  Williams  v.  Ayrault,  31 
Barb.  364;  Cook  v.  Litchfield,  5 
Sandf.  330;  Jackson  v.  Wilson,  9 
Johns.  94. 

(1)  Sec.  348,  ante. 

(2)  Shepherd  r.  Titley,  2  Atk.  354 
In  Bishop  v.  Bishop,  7  Robertson, 
(N.  Y.)  197,  while  the  junior  action 
was  pending  in  the  trial  court  and 
the  prior  action  in  the  Appollato 
Court,  a  motion  was  made  in  the 
trial  court  to  stay  the  case  until  the 
decision  in  the  prior  action. 

The  motion  was  denied;  the  court 
holding  that  the  proper  remedy  un- 
der the  New  York  Code  was  a  plea 
of  another  action  pending. 

See  also  Cummins  v.  Bennett,  8 
Paige,  79;  Burroughs  v.  Miller,  5 
How.  Pr.  R  51,  and  Homfager  r. 
Homfager,  6  How.  Pr.  R  279. 
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ment  the  pendency  of  a  writ  of  error  which  operates 
as  a  supersedeas  taken  from  a  prior  action  for  the  same 
cause  prior  to  the  second  suit;(l)  but  if  the  writ  of 
error  was  sued  out  without  being  made  a  supersedeas 
and  after  the  second  suit  was  commenced,  the  plea 
would  not  be  a  good  defense. 

In  such  case  upon  a  proper  application  and  showing 
to  the  court  where  the  second  action  is  pending,  it 
would  be  proper  to  grant  a  stay  order  in  the  case  until 
the  determination  of  the  writ  of  error.  (2) 

As  a  defense  in  criminal  cases. 

Sec.  352.  The  lis  pendens  of  a  prior  indictment  for 
the  same  crime  or  offense  by  the  same  defendant  may 
be  plead  in  abatement  of  subsequent  indictments.  (3) 

Dismissal  in  Supreme  Court. 

Sec.  363.  A  second  lis  pendens  is  ground  of  dis- 
missal in  Supreme  Court. 

Where  a  suit  was  brought  in  a  State  court  and  dis- 
missed, but  the  dismissing  order  was  appealed  from  or 
otherwise  taken  to  the  Supreme  Court  of  the  State, 
after  dismissal  the  same  plaintiff  sued  the  same 
defendant  in  United  States  Circuit  Court  for  the 
same  cause. 

Upon  judgment  passing  in  favor  of  the  defendant  in 
the  Federal  Court  and  upon  bringing  the  fact  to  the 
knowledge  of  the  Supreme  Court  of  the  State,  the 
prior  suit  was  dismissed.  (4) 

(1)  Hailiman   v.  Bnckmaster,  3      v.  KeU,  1  Wils.  120;  McJilton  v, 
Gil.  600;  Merritt  v.  Richie,  100  IncL      Love,  13  Dl.  487. 

416.  (3)  State  v,  Fleming,  66  Maine, 

(2)  1  Tidd*s  Prac.  630;  Christie      142. 

t\  Richardson,  3  D.  and  East.  78;  (4)  Hartell,  Trustee,  v.  Seacy,  32 
Myer  v.  Arthur,  1  Stra.  419;  Gressy      Ga.  191. 
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When  pendency  of  prior  suit  a  bar. 

Sec.  354.  But  where  two  notes  were  given  for  the 
purchase  of  a  schooner  and  one  of  them  had  been  sued 
in  a  court  of  competent  jurisdiction,  to  which  the  de- 
fense had  been  made  that  the  schooner  at  the  time  of 
sale  was  rotten  and  imseaworthy  and  the  sale  fraudu- 
lent, and  the  defense  was  sustained  and  the  defend- 
ant had  judgment  in  his  favor,  and  subsequently  the 
same  plaintiff,  the  vendor,  brought  suit  on  the  second 
note  in  another  court,  and  the  defendant  gave  in  evi- 
dence the  record  in  the  former  case,  it  was  held  that 
the  first  judgment  was  a  bar  to  the  recovery. (1) 

Two  suits  presumed  vexatious  in  some  jurisdictions. 

Sec.  355.  The  pendency  of  two  suits  at  one  time 
for  the  same  cause,  brought  by  one  plaintiff  against 
the  same  defendant,  is  of  itself  ground  for  presump- 
tion that  they  are  brought  for  the  purpose  of  vexa- 
tiousness  and  oppression. 

The  fact  that  the  plaintiff  before  commencing  the 
second  suit  gave  the  defendant  written  notice  that  he 
would  discontinue  the  first  suit,  will  not  change  the 
result  so  as  to  avoid  the  abatement  of  the  prior 
suit.  (2) 

But  this  rule  is  not  enforced  in  other  States.  (3) 


(1)  Gardner  v.  Buokbee,  3  Cow. 
120;  Doty  v.  Brown,  4  Comst.  N* 
y.  Ct  of  Appeals,  75. 

(2)  Gamsby  v.  Ray,  52  N.  H. 
513;  Denning  v.  Goodall,  18  N.  H. 
251;  Parker  v.  Coloord,  2  N.  H.  36. 

(3)  Bacon  Abr.  Abatement  M. 
This  mle  is  altered  by  statute  in 
N.  H.  as  to  trostees.  Gen.  Statute 
of  N.  H.  Oh.  230,  Sec.  la  In  pnr- 
snanoe  of  this  statute  proceedings 
in  one  action  may  be  stayed  until 


the  other  is  disposed  of.  See  also 
Haigh  V.  Paris,  16  M.  &  W.  144;  Bin- 
nill  V.  Williamson,  7  H.  &  N.  391. 

The  courts  say  in  Gamsby  v. 
Bay,  page  516:  "English  authori- 
ties, treatises,  decisions  and  forms 
of  pleading  are  uniform,  on  the 
ground  that  upon  a  plea  of  former 
action  pending,  vexatiousness  is  a 
conclusion  of  law  drawn  from  the 
fact  of  two  suits  brought  by  one 
person   against   another    for  one 
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When  suit  not  deemed  vexatious  in  other  jurisdictions. 
Sec.  356.  Although  the  doctrine  of  the  common 
law  is  well  established  that  the  pendency  of  a  prior 
suit  between  the  same  parties  and  for  the  same  cause 
of  action  is  ground  for  abatement  of  the  second  suit ; 
yet,  as  the  reason  for  the  doctrine  is  the  prevention 
of  vexatious  Htigation  where  it  is  clear  that  the  sec- 
ond suit  is  not  vexatious,  it  is  said  the  doctrine  should 
not  be  enforced.  (1) 


cause  and  pending  at  one  time,  and 
is  not  a  matter  of  fact  depending 
upon  the  question  whether  the  first 
action  was  defective  or  whether  the 
plaintiff  was  justified  in  seeking 
better  security  in  the  second,  or 
whether  upon  some  other  special 
ground  it  is  equitable  that  the  sec- 
ond should  be  commenced  while 
the  first  is  pending." 

(1)  Downs  V.  Garland,  21.  Vt 
865;  Hill  v.  Dunlap,  15  Vt  645; 
Gould's  PL  283;  Bank  v.  Tarbox, 
20  Conn.  510;  Ward  v.  Curtis,  18 
Conn.  290;  Durand  v.  Carrington, 
1  Boot,  355;  Hixon  v.  Schooley,  2 
Dutcher,  461;  Frogg  v.  Long,  3 
Dana,  157;  Adams  v.  Gardiner,  13 
B.  Mon.  197;  Rogers  v.  Haskins,  15 
Ga.  270;  Langham  v,  Thomson, 
6  Tex.  127;  State  v.  Dougherty, 
45  Mo.  294;  Reynolds  v.  Harris,  9 
CaL  338;  Ballon  v.  Ballon,  26  Vt 
673;  Kirby  v.  Jackson,  42  Vt  552; 
Averill  et  al.  v.  Patterson,  10  N.  Y. 
500;  Jewett  v.  Locke,  6  Gray,  233. 

In  the  case  of  Gamsby  v.  Ray,  52 
N.  H-  516,  the  court  say:  **That 
the  peudency  of  a  prior  snit  be- 
tween the  same  parties,  and  for  the 
same  cause  of  action,  is  ground  of 
abatement  of  the  second  suit,  is  a 
doctrine  of  the  common  law.    And 


the  doctrine  is  founded  upon  the 
supposition  that  the  second  suit 
is  unnecessary,  oppressive  and  Tex- 
atious. 

''Such  are  the  reasons  assigned  in 
the  books  for  the  adoption  of  the 
rule.  It  is  based  upon  the  suppo- 
sition that  the  first  suit  was  effect- 
ive and  available,  and  affords  an 
ample  remedy  to  the  party,  and 
hence  the  second  suit  would  be  un- 
necessary, and  consequently  vexa- 
tioa& 

''This  being  the  reason  for  the 
adoption  of  the  rule,  there  would 
seem  to  be  no  propriety  in  extend- 
iag  and  applying  it  to  cases  where 
the  reason  does  not  exist.  It  would 
be  much  more  consonant  to  reason 
to  apply  the  maxim,  that  when  the 
reason  for  the  rule  ceases,  the  rule 
itself  should  cease. 

"Hence  it  is  that  courts,  in  modem 
times,  have  somewhat  modified  the 
rule,  and,  instead  of  regarding  the 
second  suit  as  necessarily  vexa- 
tious, have  gone  into  the  inquiry  of 
whether  in  fact  it  was  vexatious. 

"It  is  upon  this  principle  that  the 
courts  in  Connecticut  have  uni- 
formly proceeded,  in  holding  that 
the  second  suit  is  not  vexatious, 
when  it  appears  that  the  prior  suit 
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When  former  action  not  a  bar. 

Sec.  357.  Although  it  is  a  general  rule,  long  estab- 
lished and  well  understood,  that  the  judgment  or  de- 
cree of  a  court  of  competent  jurisdiction  upon  a  ques- 
tion directly  involved  in  the  suit,  is  conclusive  in  a 
second  suit  between  the  same  parties  depending  on 
the  same  question,  notwithstanding  the  subject  mat- 
ter of  the  second  action  be  different ;  yet,  where  the 
parties  in  the  former  suit  were  not  in  position  to  con- 
trovert the  conclusion  arrived  at  in  the  case  sought 
to  be  set  up  as  a  bar,  the  former  adjudication  will  not 
be  conclusive  in  the  second  suit. 

And,  accordingly,  where  a  bill  was  filed  by  the 
indorsee  of  promissory  notes  given  under  a  contract 
of  purchase  of  real  estate  against  the  maker  and  payee 
of  the  notes,  who  were  the  contracting  parties,  to  en- 
force a  vendor's  hen  upon  lands,  and  a  demurrer 
was  interposed  by  the  maker  of   the   notes,  upon 


must  have  beeo  ineffectnal  and 
consequently  that  it  is  no  gn^ound 
for  abating  the  second  snib. 

''This  doctrine  is  laid  down  in  the 
oase  from  Hoot's  Reports,  cited  by 
Judge  Grould  in  his  treatise  upon 
pleading,  and  is  recognized  by  the 
Superior  CJourt,  in  18  Conn.  290,  as 
settled  law  in  that  State.  And  we 
thmk  the  rule  thus  established  in 
Connecticut  is  founded  in  reason, 
and  sustained  by  authority." 

In  New  York,  the  rule  seems 
to  have  been  somewhat  different. 
In  that  State  it  has  been  held, 
and  professedly  upon  English  au- 
thority, that  when  the  defendant 
pleads  in  abatement  the  pendency 
of  another  action,  the  plaintiff  may 
enter  a  discontinuance  in  the  first 
suit  before  a  replication  is  filed  to 


the  plea  in  abatement,  and  that 
without  leave  of  the  court,  and  there- 
by sustain  a  replication  of  nul  tiel 
record.  Marston  v.  Lawrence,  1 
Johns.  Cas.  397. 

This  was  held  to  be  matter  of 
right;  and  the  court  cited,  as  sus- 
taining the  positioD,  Barnes'  Notes, 
267;  1  Leon,  105,  and  1  SeUon*s 
Practice,  304 

So  it  was  held  by  the  court  in 
HiU  V.  Dunlap,  15  Vt.  645,  that  if 
one  commences  a  suit  by  a  process 
which  is  defective,  he  may  discon- 
tinue it  and  bring  fresh  suit,  and 
the  second  suit  will  not  be  consid- 
ered vexatious,  and  that  the  former 
suit  may  be  discontinued  by  oral 
notice."  Downs  v.  Gkirland,  21 
Vt.  362,  365,  366. 
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which  demurrer  the  court  held  the  complain- 
ant's right  barred  by  the  statute  of  limitation  and 
gave  judgment  accordingly;  it  was  held  in  an  action 
of  ejectment  brought  to  recover  the  same  lands  that 
the  adjudication  in  the  former  suit  was  not  a  bar  in 
the  latter  as  to  those  parties  who  did  not  join  in  the 
demurrer.  (1) 

Practice  in  New  York  where  another  lis  pendens. 

Sec.  353.  It  was  held  in  New  York  that  where  the 
defendant  pleads  the  pendency  of  another  suit,  the 
plaintiflF  may  enter  a  discontinuance  in  the  first  suit  be- 
fore a  repUcation  is  filed  to  defendant's  plea,  and  there- 
by sustain  a  rephcation  of  nul  tiel  record  filed  in  the 
second  suit. (2) 

This  seems  to  be  the  English  practice  also. (3) 

Forcible  entry  and  detainer  and  distress  for  rent. 

Sec  359.  Although  the  action  of  forcible  entry 
and  detainer  does  not  involve  title  to  the  property, 
but  only  involves  the  right  to  possession,  the  defense 
of  a  prior  action  pending  may  be  interposed  in  that 
form  of  action. 

This  is  probably  not  so  much  on  the  ground  that  the 
judgment  in  the  cause  would  be  a  bar  as  to  avoid  vex- 
atious litigation.  (4) 

So  also  the  defense  of  prior  action  pending  may  be 
made  in  a  case  of  distress  for  rent  where  the  junior 
action  is  for  the  same  rent. (5) 

In  garnishee  process. 

Seo.  360.    Whe're  in  an  attachment  proceeding  a 

(1)  Gndger  et  als.  v,  Bames,  4     Ion,  804. 

Heiskell,  670.  (4)  Bond  v.  White,  24  Kas.  45; 

(2)  Mareton  v.  Lawrence  et  aL,  1  Turner  v.  Lumbriok,  Meiers.  7. 
Johns.  Cas.  397.  (5)  Ohisholm  et  aL  t;.  Lewis  & 

(3)  Leonard  R  (K  R)  105;  1  Sel-  Co.,  66  Ga.  729. 
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defendant  is  garnisheed  and  the  conditions  are  such 
that  the  defense  of  the  pendency  of  the  attachment 
suit  and  garnishment  may  be  interposed,  it  should  be 
shown  by  the  pleadings  and  proof  whether  the  whole 
or  what  part  of  the  debt  has  been  attached  or  gar- 
nisheed in  order  to  constitute  a  defense. 

Where  a  foreign  attachment  is  relied  upon  as  a  de- 
fense, it  must  be  specially  pleaded.  It  cannot  be  given 
in  evidence  under  the  general  issue,  or  one  pro  tanto.  (1) 

Actions  different. 

Sec.  361.  Where  the  relief  sought  in  the  two  cases 
is  different,  the  defense  of  Us  pendens  cannot  be  inter- 
posed, although  the  same  question  may  to  some  ex- 
tent be  involved  in  the  two  actions. 

Unless  a  judgment  recovered  in  a  prior  action  would 
be- a  bar  to  the  second  suit,  it  would  not  constitute  a 
defense.  (2) 

Where  two  actions  for  same  cause,  when  both  should 
be  tried. 

Sec.  362.  Where  two  actions  were  brought  for  the 
same  cause  and  between  the  same  parties,  and  in  one 
of  them  a  trial  was  had  and  final  judgment  rendered, 
and  that  fact  was  plead  in  the  other  action,  it  was 


(1)  Clark  V,  Marbourg,  33  Kas. 
471;  XJpdegraff  v.  Spring,  1  Serg; 
and  R  188. 

An  attach  ment  in  a  foreign  State 
cannot  be  pleaded  in  abatement  of 
a  subsequent  action  in  personam. 
Wilson  V.  Mech.  Savings  B'k,  9 
Wright,  48a 

As  to  proceeding  by  foreign  at- 
tachment in  another  State,  see  Em- 
bree  v.  Hanna,  5  Johns.  101;  Brook 
t?.  Smith,  1  Salk.  280. 

26 


(2)  Coles  V.  Yorks,  31  Minn.  213. 

It  is  held  in  Hacket  v.  Lenares 
et  aL,  16  La.  An.  205,  that  where 
the  parties  are  different,  the  de- 
fense of  prior  action  pending  is  not 
admissible,  although  the  two  suits 
may  have  the  same  object  and  grow 
out  of  the  same  cause  of  action 
and  depend  in  the  same  court  or 
courts  of  concurrent  jurisdiction 
in  the  same  State.  See  also  Ingram 
V.  Bichards,  2  La.  An.  839. 
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held  in  a  California  case  that  although  npon  final  trial 
of  the  remaining  case  upon  its  merits  the  determina- 
tion of  the  former  suit  might  be  held  a  bar  to  the  lat- 
ter, yet  that  a  mandamus  should  issue  from  the  Su- 
preme Court  to  compel  a  trial  of  the  second  action,  on 
the  ground  that  the  plaintiff  had  the  right  to  have  the 
action  tried  and  determined,  so  as  to  enable  him  to 
take  an  appeal,  if  he  saw  proper,  in  the  event  that  the 
judgment  should  be  against  him.(l) 

It  seems  that  the  prior  action  was  a  proceeding  in 
chancery  and  the  junior  cause  was  at  law.  If  the 
court  in  both  of  these  cases  had  the  same  power  to 
administer  the  rights  of  the  parties,  it  is  diflBcult  to  see 
why  it  should  have  held  as  it  did.  It  is  presumable 
this  was  not  the  case,  otherwise  this  case  would  seem 
to  be  in  conflict  with  other  causes. (2.) 

There  must  be  service  of  summons. 

Sec.  363.  A  plea  in  abatement  of  a  prior  action 
pending  for  the  same  cause,  should  show  that  sum- 
mons had  been  issued  and  served  on  the  defendant, 
or  that  he  had  voluntarily  appeared  in  the  cause. 

Otherwise  it  would  not  appear  that  the  suit  is  pend- 
ing. Non  constat,  but  that  the  summons  would  never 
be  issued  or  served. (3) 

Lis  pendens  no  bar  to  cumulative  remedies  upon  mort- 
gage. 

Sec.  364.  A  holder  of  bonds  or  notes  secured  by 
mortgage  on  real  estate  may  have  cumulative  reme- 
dies at  the  same  time. 

He  may  have  ejectment  to  recover  the  land,  a  bill 

(1)  Watson  V.  Dowling,  26  Oal.      194. 

127.  (3)  Weaver  t;.  Conger,  10  CaL  23a 

(2)  Horn  v.  Jones  et  al.,  28  CaL 
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to  foreclose,  and  an  action  in  personam  on  the  bonds 
or  notes. 

The  lis  pendens  of  neither  action  will  be  a  bar  to 
the  others.  (1) 

In  some  States  scire  facias  to  foreclose  the  mort- 
gage may  also  be  maintained  cotemporaneously.(2) 

Issue  as  to  debt  in  plea. 

Sec  365.  When  a  plea  in  abatement  of  a  prior  ac- 
tion pending  is  interposed,  the  issue  formed  upon  the 
plea  and  the  question  to  be  tried  is,  so  far  as  relates 
to  the  debt  or  cause  of  action,  whethfer  the  debt  sued 
for  in  the  second  suit  was  in  fact  included  in  the  for- 
mer suit. 

It  is  not  whether  or  npt  it  might  have  been  in- 
cluded. (3) 

Where  service  in  first  suit  after  that  in  second,  not   a 
prior  suit. 

Sec  366.  A  foreign  attachment  cannot  be  said  to 
be  pending  so  as  to  constitute  a  pending  suit  until  the 
appearance  of  the  defendant  has  been  entered  or  he 
has  been  personally  served  with  a  summons. 

In  a  case  where  such  a  suit  was  brought  in  another 
State,  but  before  the  defendant  had  appeared  or  been 
personally  served,  another  action  was  brought. 

It  was  held  that  there  was  not  a  prior  suit  pending, 
and  that  the  attachment  suit  could  not  be  plead  in 
abatement  of  the  other  suit.  (4) 

Where  one  suit  is  brought  for  use  of  another. 

Sec  367.    Where  one  of  two  suits  was  brought  for 

(1)  In  Booth  V.  Booth,  2  Atk.  343,      62. 

it  is  held  that  a  mortgagee  may  pro-         (3)  Chase  r.  Ninth  Nat'l  Bk.  of 

ceed  to  foreclose  a  morhgage  and  N.  Y.,  56  Penn.  St.  358. 

bring  ejectment  at  the  same  time.         (4)  Wilson  v.  Mechanics'  Sav*gs 

(2)  State  Bank  v.  Wilson,  4  Gilm.  Bk.,  45  Penn.  St.  (9  Wright),  48a 
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the  same  cause  in  the  name  of  the  original  obligee  or 
payee,  and  the  other  was  brought  in  the  same  name 
but  for  the  use  of  one  who,  prior  to  the  commence- 
ment of  the  suit,  had  purchased  the  claim  in  good 
faith  for  value,  the  defendant  cannot  plead  in  abate- 
ment the  former  suit  brought  in  the  name  of  the 
original  payee  or  obligee. 

The  original  claimant,  having  sold  his  claim,  had  lost 
all  interest  in  it,  and  there  was  no  right  of  recovery 
in  the  prior  suit  or  danger  that  the  defendant  would 
be  compelled  to  pay  twice. 

In  such  case  a  replication  that  the  real  plaintiff  in 
the  junior  suit  had  purchased  the  claim  prior  to 
bringing  the  suit  and  was  the  owner  of  the  debt,  is  a 
good  answer  to  a  plea  in  abatement  of  the  former 
action.  (1) 

Plea  of  prior  action  pending  in  mandamus. 

Sec.  388.  Although  in  an  action  of  mandamus  the 
name  of  the  State  may  be  used  merely  nominally,  and 
the  relator  be  the  real  litigant,  yet  where  the  action 
is  brought  by  virtue  of  an  act  of  the  legislature  for 
the  purpose  of  providing  a  remedy  against  usurpation 
and  intrusion  into  office,  in  the  name  of  the  State,  the 
State  is  regarded  as  the  real  party. 

Where  the  two  actions  were  between  the  same  par- 
ties, yet  in  the  one  case  the  State  was  the  real  liti- 
gant, and  in  the  other  the  relator  was  the  real  party 
in  interest,  it  was  held  that  a  plea  in  abatement  would 
not  He,  because,  although  the  suits  were  in  the  same 
name,  so  far  as  the  plaintiff  was  concerned,  yet  it  did 
not  sue  in  the  same  capacity  or  for  the  same  interest 

(1)  Johnson  et  aL  v.  Irby  et  aL,  S  Huniphreyy  654. 
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in  both  oases,  and  a  plea  in   abatement  was   dis- 
allowed. (1) 

Where  one  suit  against  the  officer  and  the  other  against 
the  deputy. 

Sec.  369.  Where  one  of  two  suits  is  pending  against 
a  deputy  sheriff  for  wrongful  acts  done  under  color  of 
his  office,  and  the  other  is  brought  for  the  same  cause 
against  the  sheriff  himself,  the  lis  pendens  of  the  one 
cannot  be  plead  in  abatement  of  the  other.  (2) 

But  where  a  judgment  is  rendered  in  the  one,  it  may 
be  plead  in  bar  in  the  other. (3) 

Character  of  proof  of  lis  pendens. 

Sec.  370.  Upon  an  issue  of  fact  upon  a  plea  of 
another  action  pending,  the  onus  probandi  is  upon  the 
defendant  pleading  it,  and  the  proof  to  sustain  it  must 
be  record  evidence. (4) 

A  record  is  a  memorial  of  a  proceeding  or  act  of  a 
court  of  record  entered  in  a  roll  for  the  preservation 
of  it. (5) 

Parol  evidence  is  not  admissible  for  the  purpose  of 
proving  the  pendency  of  the  former  suit. (6) 


(1)  state  of  La.  v.  Kreider,  21 
La.  An.  482;  Tapping  on  Mandam- 
us, Chap.  8,  tide,  "  Abatement  of 
Writ,"  p.  446;  Ohitt  Pr.  1406  to 
1409, 8th  edition. 

(2)  Sevrey  v.  Nye,  58  Maine,  246. 

(3)  White  V.  Philbrick,  5  Greenl. 
147;  Buoklin  v.  Johnson,  80  E.  0. 


L.  145;  Emery  v.  Fowler,  39  Maine, 
327. 

(4)  1  Band.  PL  and  Ev.  19. 

(5)  7  Com.  Dig.  Tii  Record  (A.) 

(6)  Fowler  V.  Byrd,  Hempsted's 
R  214;  Brush  v.  Taggart,  7  Johns. 
20;  Hasbroaek  v.  Baker,  10  Johns. 
220;  Jenner  v,  Joliffe,  6  Johns.  9. 


CHAPTEE   XVII. 

LIS  PENDENS  AS  A  DEFENSE,  CONTINUED. 

Sec.  371.    Fleadinj?  and  practice  in  this  defense. 

Sec.  372.    Defense  seldom  raised  by  demurrer. 

Sec.  373.    Of  pleas  generally. 

Sec.  374    What  allegations  the  plea  must  contain. 

Ssa  375.    Suit  not  necessarily  l>etween  same  parties. 

Sec.  376.    Where  same  person  sues,  in  different  right. 

SEa  377.    Bills  G\^  for  self  and  other  creditors. 

Sec.  378.    Plea  of  pendency  of  suit  in  foreign  tribunaL 

Sec.  379.    Where  prior  suit  in  Federal  and  junior  in  Stftte  court  in 

different  State& 

SBa  380.    Where  prior  suit  in  State  and  junior  in  Federal  Court  in 

different  States. 

Ssa  381.    Where  prior  suit  in  Federal  and  junior  in  State  court  in  the 

same  State. 

Sec.  382.    TVhere  prior  suit  in  State  and  junior  in  Federal  Court  in  the 

same  State. 

Sec.  383.    Where  parties  reversed,  defense  not  allowable. 

Ssa  384.  Where  State  and  Federal  Courts  have  concurrent  jurisdic- 
tion in  rem. 

Sec.  385.    Where  one  suit  at  law  and  the  other  in  equity. 

Sec.  386.    Both  suits  must  pend  in  courts  of  superior  jurisdiction. 

Sec.  387.    Can  not  be  pleaded  to  a  cross-suit. 

SEa  388.    When  relief  sought  in  one  suit  broader  than  in  the  other. 

Sec.  389.    Where  prior  action  determined  pleadable  in  bar. 

Sec.  390.    When  plea  in  bar  may  be  interposed. 

Sec.  391.    Practice  in  chancery. 

Ssa  392.    Examination  into  the  truth  of  the  plea. 

SEa  393.    When  plea  interposed  in  suit  at  law. 

Pleading  and  practice  in  this  defense. 

Sec.  371.  It  is  proper,  before  closing  this  subject, 
to  treat  somewhat  with  respect  to  the  rules  governing 
pleading  and  practice  in  this  defense — although  those 
are  su'bjects  usually  treated  in  special  treatises  on 
pleading  and  practice — because  it  will  often  be  con- 
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Yenient  to  the  praetitioner  to  find  in  one  volume  the 
law  governing  the  subject. 

In  most  respects  the  same  principles  of  pleading  the 
defense  of  prior  action  pending  for  the  same  cause  pre- 
vail in  chancery  as  at  common  law.(l)  As  we  shall 
see  hereafter,  the  mode  of  determining  the  issue,  how- 
ever, differs.  (2) 

Where  codes  have  been  adopted  abrogating  the 
common  law  on  the  subject  of  pleading,  the  provisions 
of  those  codes  will  control  on  this  subject  and  take 
the  place  of  the  common  law  rules. 

Under  these  codes,  however,  the  forms  of  pleading 
are  so  much  liberalized  that  very  little  may  be  said 
upon  the  subject,  except  to  refer  the  practitioner  to 
the  provisions  contained  in  these  codes. 

Defense  seldom  raised  by  demurrer. 

Sec.  372.  It  is  manifest  that  the  facts  constituting 
the  defense  of  prior  action  pending  seldom  appear 
upon  the  face  of  a  bill  in  chancery.  It  can  not  there- 
fore be  interposed  by  demurrer  to  the  biU.  Being 
also  in  the  nature  of  a  dilatory  defense,  not  involving 
the  merits  of  the  cause  of  action,  it  must  be  set  up  by 
plea  in  the  nature  of  a  plea  in  abatement. 

Should,  however,  the  complainant  set  up  in  the  bill 
the  fact  of  a  prior  action  pending  between  the  same 
parties  and  for  the  same  cause  or  otherwise,  and  seek 
to  avoid  the  allegations  in  the  bill  with  respect  to  such 
prior  action  by  other  averments  in  the  bill,  the  defend- 
ant would  be  at  liberty  to  test  the  complainant's  case 
by  the  interposition  of  a  demurrer. 

(1)  Beames'  PI.  in  Eq..l36;  Pos-      82;  Wedderbnrn  v,  Weddorbum,  2 
tor  V.  VassaU,  3  Atk.  589.  Beav.  208;  S.  0. 4  and  MyL  and  Cr. 

(2)  Jones   v.   Segneira,  1  FhilL      585. 


J 


408 


LAW  OV  LIS  PENDENS. 


The  demurrer,  however,  would  necessarily  admit  all 
of  the  material  allegations  of  the  bill,  well  pleaded, 
and  as  it  would  seldom  occur  that  the  defense  of  prior 
action  would  be  fully  and  fairly  made  to  appear  upon 
the  face  of  the  bill,  the  defense  by  demurrer  would  fall 
short  of  being  complete. 

Of  pleas  generally. 

Sec.  373.  A  plea,  whether  in  bar  or  abatement, 
usually  reduces  the  defense  to  a  singlp  point,  thereby 
showing  a  bar  to  the  action  or  other  obstruction  to  the 
suit,  or  to  the  point  to  which  the  plea  apphes.  It  may 
be  afcmative  or  negative,  but  must  either  allege  or 
deny  some  leading  fact  which  is  a  defense.(l) 


(1)  Mctf.Eq.  by  Jeremy,  295-297; 
Cooper,  Eq.  PL  223;  Story,  Eq. 
PL  §  652;  Chapman  v.  Turner,  1 
Atk.  54;  Ritchie  v.  Ay  1  win,  15Ve8. 
82;  Eowo  v.  Toed,  15  Vos.  378; 
Whithcad  v.  Brockhurst,  1  Bro. 
Ch.  404,  and  note  (1),  and  416,  note 
(9),  by  Belt;  S.  O.  2  Ves.  &  B.  163, 
note;  Wood  v.  Bowe,  2  Biigh,  595, 
614. 

In  Rowe  v.  Teed,  15  Ves,  377, 378, 
Lord  Eldon,  in  speaking  ot  the 
case  where  mattor  was  brougrht  for- 
ward by  the  answer  for  the  same 
purposes  as  a  plea,  said:  **  The  office 
of  a  plea,  generally,  is  not  to  deny 
the  equity,  but  to  bring  forward  a 
fact,  which,  if  trno,  displaces  it; 
not  a  single  averment,  as  the  aver- 
ment in  this  answer  that  no  bill  of 
sale  was  executed,  but  perhaps  a 
series  of  oircumstances,  forming  in 
their  combined  result  some  one 
fact  which  displaces  the  equity. 

'^Thcre  is  this  difference  between 
law  and  equity,  that  here  for  the 
sake  of  convenience,  that  is,  of  jus- 


tice, the  denial  of  some  f^ict  alleged 
by  the  bill,  in  some  instances  with 
certain  averments,  has  l>een  con- 
sidered sufficient  to  constitute  a 
good  plea,  though  not  perhaps  pre- 
cisely within  the  definition  of  good 
pleading  at  law. 

^*If  each  case  is  to  be  ocmsid- 
ered  upon  its  own  circumstances,  it 
is  desirable  that  this  point  should 
be  brought  before  the  court  by  plea 
rather  than  by  answer,  as  an  answer 
prima  facie  admits  that  the  defend- 
ant cannot  plead;  and  with  the  ex- 
ception of  the  cases  in  which  it  is 
settled  as  general  law  that  the  party 
is  not  to  answer  a  particular  cir- 
cumstance, as  that  he  is  not  to  crim- 
inate himself,  the  case  of  a  pur- 
chaser for  valuable  oonsideration, 
etc.,  this  court  does  not  trust  the 
master,  generally,  with  the  determ- 
ination how  much  of  the  answer 
considered  as  a  plea  would  be  a 
good  defense. 

'*The  master  is,  therefore,  almost 
under  the  necessity  of  admitting 
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The  defense,  however,  may  consist  of  a  variety  of 
circumstances  if  they  all  tend  to  a  single  point. (1) 
The  plea  ought  not  to  contain  more  than  one  defense. 
If  it  does,  it  is  improper  for  informality  and  multi- 
fariousness. (2) 

If  various  facts  are  pleaded  in  one  plea,  they  must 
aU  conduce  to  a  single  point  on  which  the  defendant 
means  to  rest  his  defense. (3) 

Two  or  more  facts  which  are  inconsistent  with  each 
other  cannot  therefore  be  pleaded  in  one  plea.  (4) 

But  at  law  and  by  consent  of  court  in  chancery,  dif- 
ferent pleas  maybe  pleaded  in  the  same  cause,  although 


an  exoeption.  And  when  the  pro- 
priety of  his  judgment  comes  to  be 
argued  here,  it  would  be  most  in- 
congruous that  the  court,  admitting 
his  judgment  not  to  be  wrong, 
should  yet  give  a  difEerent  judg- 
ment, considering  the  answer  as  a 
plea.  Another  circumstanoe  de- 
Eerring  attention  is  the  great  differ- 
ence of  expense  in  bringing  for- 
ward the  objection  by  plea  rather 
than  by  answer. 

'*Thcre  is  but  one  more  material 
general  observation  to  be  added  to 
those  which  are  to  be  found  in  the 
cases  reported;  that  generally  ad- 
mitting there  are  exceptions,  the 
practice  of  this  court  requires  that 
the  bill  and  the  answer  should  form 
a  record  upon  which  a  complete  de- 
cree may  be  made  at  the  hearing. 
If,  for  instance,  this  plaintiff  is  a 
part  owner  of  a  ship,  he  has  a  right 
to  an  answer  that  will  enable  him, 
if  a  certain  sum  is  admitted  to  be 
due,  to  obtain  a  decree  for  that  sum 
if  he  is  satisfied  with  that  and  does 
not  desire  an  account. 

^' With  that  general  observation,  in 


addition  to  those  to  be  found  m  the 
other  cases,  I  conclude  that  this  is 
not  a  case  in  which  I  can  say  there 
is  one  clear  fact,  or  such  a  combi- 
nation of  facts,  giving  as  the  result 
one  clear  ground  upon  which  the 
whole  equity  of  this  bill  may  be 
disposed  of.  First,  it  is  very  difli- 
cult  upon  this  answer  to  say  there 
is  a  positive  afl&rmation  that  there 
^  was  no  bill  of  sale.  Next,  it  is 
argumentative." 

(1)  Story's  Eq.  PL  §  652;  Roberta 
son  V.  Lubbock,  4  Sim.  161;  Saltus 
et  al.  V.  Tobias  et  al.,  7  Johns.  Ch. 
2U;  Beames'  PI.  in  Eq.  10-U;  2 
Dan.  Oh.  Prac.  102-104. 

(2)  Mitf.  Eq.  PL  by  Jeremy,  296; 
Cooper,  Eq.  PL  225;  2  Dan.  Oh. 
Prac.  103, 104. 

(3)  Story's  Eq.  PL  §  553;  see  2 
Dan.  Prac.  102,  104;  Rhode  Island 
V.  Massachusetts,  14  Peters,  210, 
259. 

(4)  Story's  Eq.  PL  §  653;  Whit- 
head  V.  Broc^khurst,  1  Bro.  Oh.  405, 
413,  by  Belt,  note  (9);  S.  0.  2  Ves.  & 
B.  154,  note;  see  King  v.  Bay,  11 
Paige,  239. 
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the  facts  alleged  in  the  different  several  pleas  are  incon- 
sistent. (1) 

In  its  discretion  a  court  of  chancery  will  also  allow 
the  practice. (2) 


(1)  story's  Eq.Pl.  §657;  Cooper, 
Eq.  PL  224;  London  v,  Liverpool, 
3  Anst,  73a 

(2)  Story's  Eq.  PL  §  657;  Mitt 
Eq.  PL  by  Jeremy,  245,  296,  and 
note  (n);  Cooper,  Eq.  PL  226; 
St<>ry'B  Eq.  PL  §  652;  Jones  v 
Frost,  3  Mad.  8;  Saltus  et  aL  v.  To- 
bias et  al.,  7  Johns.  Ch.  214  See 
Didier  v.  Davison,  10  Paige,  515, 
where  this  subject  is  carefully  con- 
sidered. 

Lord  Thurlow,  in  Whithead  v. 
Brockburst,  1  Bro.  Ch.  404, 416,  note 
(9),  by  Mr.  Belt;  S.  C.  2  Ves.  &  B. 
154, 155,  note,  gives  the  reason  of 
this  practice  more  fully.  "  The  rea- 
son," says  he,  "  why  a  defendant  is 
not  permitted  to  plead  two  differ- 
ent pleas  in  equity,  though  he  is 
permitted  to  plead  them  at  law,  is 
plain.  It  is  because  at  law  the  de- 
fendant Las  no  opportunity,  as  he 
has  here,  of  answering  every  differ- 
ent matter  stated  in  the  bill.  The 
reason  of  pleading  in  equity  is,  that 
it  tends  to  the  forwarding  of  justice, 
and  saves  a  great  expense,  that  the 
matter  should  be  taken  up  shortly 
upon  a  single  point.  But  that  end 
is  so  far  from  being  attained,  if  the 
plea  puts  as  much  in  issue  as  the 
answer  could  do,  that  on  the  con- 
trary it  increases  the  delay  and  ex- 
pense. 

'*But  why,  it  may  be  asked,  should 
not  the  defendant  be  permitted  to 
bring  two  points,  on  which  the 
cause  depends,  to  issue  by  his  plea? 
The  answer  is,  because  if  two,  he 


may  as  well  bring  three  x>oints  to 
issue,  and  so  on  till  all  the  matters 
in  the  bill  are  t;>rought  into  issue 
upon  the  plea,  which  would  be  pro- 
ductive of  all  the  delay  and  incon- 
venience which  pleading  was  in- 
tended to  remedy." 

Mr.  Cooper  says:  "It  is  said  in 
a  manuscript  of  Lord  Nottingham, 
that  *  no  man  shall  be  permitted  to 
two  several  dilatories  at  several 
times,  nor  several  bars,  because  he 
may  plead  all  at  once.  But  after  a 
plea  in  disability,  as  outlawry  or 
excommunication,  or  a  plea  to  the 
jurisdiction,  he  may  be  admitted  to 
plead  in  bar,  because  it  was  not 
consistent  with  those  pleas  to  plead 
in  bar  at  the  same  time.'  This 
passage  certainly  imports  that,  in 
the  opinion  of  Lord  Nottingham, 
both  several  dilatory  pleas  and  sev- 
eral pleas  in  bar  might  be  pleaded, 
so  that  they  were  pleaded  at  the 
same  time.  And  it  may  be  said 
that  such  pleading  is  admitted  at 
law,  and  ought,  therefore,  now  be 
equally  so  in  equity. 

'*But  it  should  be  considered  that 
a  plea  is  not  the  only  mode  of  de- 
fense in  equity,  and  that,  therefore* 
there  is  not  the  same  necessity  as 
at  law  for  admitting  this  kind  of 
pleading."  Cooper,  Eq.  PL  226, 227. 

Mr.  Chancellor  Kent,  in  Saltus  et 
al.  V.  Tobias  et  aL,  7  John&  Ch.  211, 
215,  refers  to  the  same  passage  in 
Lord  Nottingham's  manuscript. 
See  also  Beames'  PL  in  Eq.  15-17, 
where  the  learned  author  doubts 
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In  some  States  this  right  of  double  pleading  is 
granted  by  statute.  Where  such  statutes  do  not  ex- 
ist, the  usual  practice  is  to  apply  to  the  court  for  leave 
to  plead  doubly,  which  is  granted  in  its  discretion. 
The  plea  in  chancery  need  not  be  on  oath.(l) 

Pleas  are  divisible  into  two  classes  with  respect  to 
the  matter  set  up  in  them,  viz. :  the  pure  plea  and  the 
plea  not  pure.  The  pure  plea  should  be  founded  on 
new  matter  not  apparent  on  the  bill;  it  must  aver  facts 
dehors  the  bill  and  not  rest  on  facts  stated  in  the  bill. 
Pleas  not  pure  rely  upon  matter  stated  in  the  record 
and  upon  denials  or  negations  of  facts  appearing  on 
the  face  of  the  bill.  (2) 

Plea  in  chancery  of  former  action  pending  may  be 
said  to  be  a  plea  to  the  bill  or  the  frame  of  the  bill. 
This  plea  differs  from  the  plea  to  the  jurisdiction,  in 
that  it  does  not  dispute  the  original  power  of  the  court 
to  take  cognizance  of  the  particular  matter,  but  im- 
pliedly admits  it  ajad  objects  to  the  suit  as  framed  or 
contends  that  it  is  unnecessary. 

Neither  does  it  deny  the  validity  of  the  right  of 
action  which  is  asserted  as  the  subject  of  the  suit,  but 
contends  that,  that  right  ought  not  to  be  asserted  in 
that  suit.  This  plea  bears  some  resemblance  to 
those  pleas  at  law  which  are  in  abatement  of  the 
writ.(3) 


the  dootrine  of  Lord  Nottingham. 
Ours.  Cane.  187. 

But  it  has  been  expressly  decided 
that  whore  a  plaintiff  seeks  relief 
as  to  more  than  one  subject,  the 
defendant  may  put  in  a  plea  to 
each  subject  Emmott  v.  Mitchell, 
14  Sim.  432. 

(1)  Story's  Eq.  PI.  Sec,  696;   Ur- 


lin  V.  Hudson,  1  Vem.  332;  Beames' 
PL  in  Eq.  146;  Cooper's  Eq.  PL 
276;  Mitford's  Eq.  PL  by  Jeremy, 
275,  by  Taylor,  338;  Story's  Eq.  PL 
Sec.  742,  note  (a.) 

(2)  Story's  Eq.  PL  Sees.  651  to 
667. 

(3)  Beames'Eq.  133;   Story's  Eq. 
PL  Sec.  735. 
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What  allegations  the  plea  must  contain. 

Sec.  374.  The  plea  of  prior  action  pending,  when 
interposed  in  chancery,  should  set  forth  with  certainty 
the  fact  of  the  commencement  of  the  former  suit,  its 
nature,  character  and  object,  and  the  relief  sought  by 

it.(l) 

It  should  also  aver  that  the  second  suit  is  for  the 
same  subject  matter  as  that  of  the  first;  that  the  same 
issue  is  joined  in  the  two  suits,  and  that  the  pro- 
ceedings in  the  former  suit  were  taken  for  the  same 
purpose.  (2) 


(1)  2  Mitf.  Eq.  by  Jeremy,  244 
(by  Tyler,  337);  Beamee  PI.  in  Eq. 
142-144;  Cooper,  Eq.  PI.  274;  Fob- 
ter  V.  Vassall,  3  Atk.  589,  590. 

(2)  Behrens  v.  Sieveking,  2  Myl. 
and  Or.  602. 

Lord  Cottenbam,  in  giving  judg- 
ment in  tbis  case,  said:  **Tbat  in 
order  to  support  tbe  plea,  it  was 
necessary  to  sbow  tbat  tbe  proceed- 
ings in  wbicb  the  plaintiffs  were 
alleged  to  bave  failed,  were  taken 
for  tbe  same  purpose  as  the  present 
suit;  for  tbe  issue  migbt  have  been 
tbe  same,  wbile  tbe  object  was  dif- 
ferent; and  tbe  circumstance  tbat 
tbe  matter  bad  been  tried,  as  a 
matter  of  evidence,  could  not  be 
conclusive.  Tbe  defendant  bad  to 
sbow  tbat  tbe  subject  matter  was 
tbe  same;  tbat  tbe  rigbt  came  in 
question  before  a  court  of  compe- 
tent jurisdiction;  and  tbat  tbe  re- 
sult was  conclusive,  so  as  to  bind 
tbe  judgment  of  every  otber  court. 

"His  lordsbip  added  tbat  it  was  in 
tbe  plea  alone  tbat  any  statement 
of  tbe  biU  of  proof  or  of  tbe  pro- 
ceedings taken  upon  it  was  to  be 
found;  but  tbat  tbe  plea  left  tbe 


court  in  ignorance  upon  tbe  ques- 
tion, wbetber  the  proceedings, 
which  it  alleged  to  have  taken 
place  in  tbe  Lord  Mayor's  court, 
were  conclusive,  even  in  tbat  court. 

''His  lordsbip  thought  tbat  the 
plaintiff  could  not  bave  taken  issue 
upon  tbe  plea,  and  tbat  no  question 
was  stated  in  the  plea  upon  which 
his  lordship  could  ask  for  the  opin- 
ion of  the  Recorder." 

Moore  v.  Welsh  Copper  Co.,  1  Eq. 
Oa&  Abr.  30;  Mitf.  Eq.  PI.  by  Jere- 
my,  247  (by  Tyler,  337);  Cooper, 
Eq.  PL  272;  Beames  PL  in  Eq.  138^ 
139. 

Lord  Bedesdale  says  that  it  has 
been  held  tbat  a  positive  averment 
that  tbe  former  suit  is  depending, 
Ab  not  n  ecessary ;  Mitf.  Eq  PL  b  y  Jer- 
emy, 247  (by  Tyler,  337);  and  he  cites 
Urlin  V.  Hudson,  1  Vem.  332,  which 
certainly  seemB  to  support  bis  state- 
ment; although  the  averment  there 
was,  "  which  suit  is  still  depending 
for  aught  he  (the  defendant)  knows 
to  tbe  contrary." 

However,  it  seems  very  doubtful 
if  tbis  case  is  sound  law.  Mr. 
Beames  and  Mr.  Cooper  both  ap- 
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That  proceedings  have  in  fact  been  taken  in  the 
former  suit,  such  as  an  appearance  or  the  service  of 
process  requiring  an  appearance. 

The  plea  should  also  aver  that  the  former  suit  is 
still  depending  and  should  show  that  it  is  depending 
in  the  same  court,  or  some  other  court  of  complete 
jurisdiction,  and  whose  jurisdiction  is  not  inferior  to 
that  in  which  the  second  suit  is  pending.  (1) 

Suit  not  necessarily  between  same  parties. 

Sec.  375.  While  the  general  rule  is  that  the  suit 
must  be  between  the  same  parties,  yet  it  is  not  neces- 
sary to  the  sufiBciency  of  the  plea  or  of  the  defense 
thai  the  parties  should  be  precisely  the  same.  If  the 
complainant  institutes  a  suit  and  afterwards  sells  a 
part  of  the  property  involved  in  the  suit  to  another, 
who  brings  his  bill,  asserting  his  right  to  the  part  of 
the  property  so  purchased  by  him,  the  plea  and  defense 
of  the  former  suit  depending,  with  respect  to  the  whole 
property,  and  with  the  original  party  will  be  a  good 
plea  and  defense.  The  part  is  included  in  the  whole, 
and  being  involved  in  the  *former  suit,  notwithstand- 
ing the  sale  by  the  complainant  subsequent  to  its 
commencement,  must  be  adjudicated  upon  in  that  suit. 
•  And  so,  where  the  part  owner  of  a  ship  filed  a  bill 
against  the  ship's  husband  for  an  account,  and  after- 
ward joined  with  the  rest  of  the  owners  in  a  bill  for  the 
same  purpose,  and  the  pendency  of  the  first  suit  was 
plead  and  interposed,  it  was  held  to  be  a  good  plea  and 
defense  to  the  last  suit ;  for,  although  the  first  bill  was 

pear  to  doubt  it   Beames  PI.  in  (by  Tyler,  836);  Cooper,  Eq.  PL  272; 

Eq.  by  Jeremy,  248  (by  Tyler,  338);  Story's  Eq.  PI.  737. 

Cooper,  Eq.  PI.  272.  For    form   of   Plea   in  Equity, 

(1)  Mitf.  Eq.  PL  by  Jeremy,  246  seo  Sec  393,  (note)  post 
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insuflScient  for  want  of  parties,  the  defendant  was 
thereby  doubly  vexed  for  the  same  cause. (1) 

When  same  person  sues  in  different  right. 

Sec.  376.  But  there  are  some  cases  where  the  plea 
of  former  suit  will  not  properly  apply,  although  the  two 
suits  may  involve  the  same  subject  matter.  The  com- 
plainants must  sue  and  defendants  be  sued  in  the  same 
right  or  character. 

If  the  suits  are  brought  in  a  different  right  or  cjjar- 
acter,  the  complainants,  although  the  same  persons  in 
fact,  may  be  said  to  sue  in  contemplation  of  law  as 
different  persons,  and  hence  the  suits  cannot,  m  law, 
be  considered  as  being  brought  by  the  same  persons. 

In  such  cases  the  effect  had  and  relief  obtained  in 
the  second  suit  cannot  be  had  and  obtained  in  the  for- 
mer suit. 

Thus,  where  an  administrator  sued  in  the  capacity 
of  the  representative  of  an  estate,  and  afterwards 
procured  administration  de  bonis  nouj  and  in  that 
capacity  filed  another  bill,  Lord  Redesdale  overruled 
a  plea  of  the  pendency  of  the  former  bill,  assigning  as 
the  reason  that  the  first  bill,  being  wholly  irregular, 
the  plaintiff  could  have  no  benefit  from  it,  and  it  might 
have  been  dismissed  upon  demurrer. 

But  Lord  Hardwicke  assigned  a  different  reason, 
and  founded  it  upon  the  position  that  where  the  same 
person  sues  in  different  capacities  it  is  the  same  as  if 
there  were  different  persons.  (2) 

(1)  Mitf.  Eq.  PL  by  Jeremy,  248  PL  739;  Beames  PL  in  Eq.  lid,  141 
(by  Tyler, 337  and  338);  Cooper,  Eq.  and  cases  there  cited;  Huggins  v. 
PL  273;  Bearaes  PL  in  Eq.  139  and  York  Bldg.  Co.  2.  Atk.  44;  Neve  v. 
140;  Story's  Eq.  PL  738;  Moore  v.  Weston  et  ux.,  3  Atk.  557;  Law  r. 
Welsh  Copper  Co.,  Eq.  Caa  Abr.  39.  Rigby,  4  Bro.  Ch.  60;  Gage  r.  Staf- 

(2)  4  Mitf.  Eq.  PL  by  Jeremy,  ford,  1  Ves.  Sr.  544;  Amb.  103; 
248,  249  (by  Tyler,  339);  Story's  Eq.  Cooper  Eq.  PL  274 
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Bills  filed  for  self  and  other  creditors. 

Sec.  377.  Where  a  creditor  has  brought  a  bill  on 
behalf  of  himseK  and  of  all  other  creditors  of  the  same 
defendant  debtor,  and  a  creditor  other  than  himself 
comes  in  before  the  master  to  take  the  benefit  of  an 
interlocutory  decree,  and  proves  his  debt,  but  after- 
wards files  another  bill  in  behalf  of  himseK  and  other 
creditors,  defendants  may  plead  the  pendency  of  the 
former  suit. 

In  that  case  the  second  complainant  must  be  held 
to  have  been  a  complainant  to  the  first  suit,  although 
not  a  party  by  name,  having  become  a  quasi  party  by 
going  before  the  master  and  taking  the  benefit  of  the 
proceedings  which  had  been  taken. 

It  sometimes  occurs  in  such  cases  that  the  nominal 
complainant  delays  the  proceedings  to  the  detriment 
of  a  creditor,  thus  regarded  as  complaint,  although  not 
by  name.  To  avoid  the  effect  of  such  wrongful  delay, 
if  the  complainant  in  the  original  suit  is  unreasonably 
dilatory  in  its  prosecution,  or  colludes  with  the  de- 
fendant, a  creditor  may  make  his  application  to  the 
court  for  liberty  to  conduct  the  cause. (1) 

Plea  of  pendency  of  suit  in  foreign  tribunal. 

Sec.  378.  We  have  already  seen  that  the  pendency 
of  a  suit  in  a  foreign  country,  although  between  the 
same  parties,  involving  the  same  subject  matter  and 
for  the  same  purpose,  cannot  be  interposed  as  a  de- 
fense. 

(l)Mitf.Eq.Pl.byJeremy242,by  Wallworth,  2  Madd.  183;  Sims  r. 

Tyler  339;  Neve  v.  Weston  et  ux.,  3  Ridsre,  3  Men  v.  458;  Edmunds  v. 

Atik.  557;  Honldtich  r.  Donegall,  1  Acland,  5  Madd.  31;    Fleming  v. 

Bim  and  Stn.  491;  Cooper  Eq.  PI.  Prior,  5  Madd.  423;    Hardford  v. 

274;  Beames  PL  in  Eq.  139  and  140;  Stone,  2  Sim.  and  Stu.  196. 
Story's  Eq.  Jur.  740;   PoweU   v. 
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It  follows  that  such  a  plea  would  be  bad.  It  is  cer- 
tain that  the  pendency  of  another  suit  for  the  same 
matter,  in  a  foreign  tribunal  would  not  b^  a  good  plea 
at  law,  and  no  reason  can  be  perceived  why  it  should 
not  be  held  equally  bad  in  chancery. (1) 


(1)  Foster  v.  VaseaU,  8  Atk.  589, 
590;  Mitf.  Eq.  PL  by  Jeremy  247, 
by  Tyler  337,  note  (t);  DiUon  v.  Al- 
vares,  4  Ves.  357.  See  Cooper,  Eq- 
Pl.  275;  Beames,  PI,  in  Eq.  ; 
Story*B  Eq.  PL  Sea  740. 

See  Ins.  Co.  v,  Brune,  96  U.  S- 
(6  Otto),  588;  Scott  v.  Rand  et  al., 
118  Mass.  215;  Cole  v.  Flitcraft,  47 
Md.  312;  Seevers  v.  Clement,  28 
Md.  426;  Paine  v,  Schenectady  Ins* 
11  R  I.  411;  Grider,  etc.,  v.  Ap- 
person  &  Co.,  32  Ark.  332. 

The  question  whether  the  pen- 
dency of  a  prior  snit  in  a  state  court 
is  a  bar  to  a  suit  in  a  circuit  court 
of  the  United  States  by  the  same 
plaintiff  against  the  same  defend-' 
ant  for  the  same  cause  of  action, 
seems  to  be  now  fuUy  settled  in 
the  negativeb 

See  Stanton  v,  Embrey,  93  U.  8. 
548;  Brooks  v.  Mills  County,  4  Dil- 
lon, 524;  Loring  et  aL  v.  Marsh  et 
al.,  2  Cliff.  (U.  S.  C.  C.)  311,  312. 

In  the  case  of  Loring  v.  Marsh, 
ante,  Mr.   Justice   Clifford,  said: 

"Cases  may  unquestionably  be 
found  where  it  is  held  that  the 
mere  pendency  of  another  suit  for 
the  same  matter  between  the  same 
parties  in  another  jurisdiction,  may 
be  pleaded  in  abatement  or  in  bar 
to  a  second  suit  The  decision  in 
Hart  V.  Granger,  1  Conn.  154,  was 
of  that  class,  but  the  case  has  re- 
cently been  distinctly  overruled  by 
the  court  in  which  it  was  made. 


Hatch  V.  Spofford,  22  Conn.  485. 

'*  The  English  cases  go  no  further 
than  to  hold  that  the  plea  of  an- 
other suit  depending  will  be  good,  if 
the  first  suit  was  instituted  in  the 
same  jurisdiction.  Such  a  plea  is 
not  a  good  one  in  the  courts  of 
that  country  if  the  first  suit  is  pend- 
ing in  another  country,  nor  in  the 
colonies  of  the  parent  country. 

Maule  et  al.  v.  Murray  et  al.,  7  T. 
R  278;  Imlay  v.  Ellefsen,  2  Eafit453; 
Dillon  V.  Alvares,  4  Ves.  357;  Fos- 
ter V,  Vassall,3  Atk.  587;  Bayley  r. 
Edwards,  3  Swanst  703;  Howell 
V.  Waldron,  2  Ch.  Cas.  85;  2  Dan. 
Ch.  Prao.  721;  Stor>',  Eq.  PL  Sec 
741. 

"The  weight  of  American  author- 
ity also  is  decidedly  to  the  same 
effect  The  undeTiating  rule  in 
this  circuit  has  been  that  the  pen- 
dency of  another  action  for  the 
same  cause  in  a  State  court 
is  not  a  good  plea  in  abatement 
White  V.  Whitman,  1  Curtis,  494; 
Lyman  et  al.  v.  Brown  et  aL,  2  Cur- 
tis, 559;  Wadleigh  v.  Veaaie,  3 
Sum.  165. 

The  same  rule  is  estalished  in 
most  of  the  States.  Browne  et  aL 
V.  Joy,  9  Johns.  221;  Walsh  v.  Dur- 
kin,  12  John&  99;  McJUton  v. 
LoTe,  13  HL  486;  Mitchell  v.  Bunce, 
2  Paige  Ch.  606. 

"Much  consideration  was  given 
to  the  whole  subject  in  the  case  of 
Salmon  V.  Wootten,  9  Dana,  422» 
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Where  prior  suit  is  pending  in  a  United  States  Court 
in  a  different  State  from  that  where  the  other  pends 
in  State  court. 

Sec.  379.  The  defense  of  prior  action  pending  will 
not  be  good  where  the  prior  action  is  pending  in  a 
Circuit  Court  of  the  United  States,  in  a  State  other 
than  that  in  which  a  suit  between  the  same  parties 
and  for  the  same  thing  is  pending  in  a  State  court. 

The  same  reasons  which  make  the  defense  not  ap- 
pUcable  where  two  suits  are  pending  in  different  States 
in  State  courts,  exist  where  one  of  the  suits  is  depend- 
ing in  a  Federal  court,  and  the  other  in  a  State  court 
not  within  its  district.  We  have  seen  that  in  the  appli- 
cation of  this  question,  the  States  are  regarded  as  for- 
eign to  each  other,  and  so  may,  in  the  latter  case,  the 
two  courts  be  regarded  as  within  jurisdictions  foreign 
to  each  other. 

This  question  was  expressly  decided  in  Walsh  v. 
Durkin,  where  a  plea  in  abatement  was  filed,  setting 
up  that  another  action  was  pending  between  the  same 
parties  in  the  Circuit  Court  of  the  United  States  for 
the  district  embracing  the  State  of  Virginia.  (1) 

Where  the  prior  suit  is  pending  in  a  State  court  and 
the  junior  suit  in  a  Federal  Court,  not  embracing 
in  its  district  the  State  where  the  prior  suit  pends. 

Sec.  380.  The  converse  of  the  proposition  discussed 
in  the  preceeding  section  is  equally  true.  Where  a 
prior  suit  between  the  same  parties  and  for  the  same 
cause  is  pending  in  a  State  court,  and  the  junior  suit, 
wherein  the  defense  of  the  prior  action  is  interposed, 

to   which   reference  is     speciaUy  (1)  Walsh  v,  Durkin,  12  Johns, 

made,  for  a  clear  and  full  exposi-  99;  Cook  v.  Litchfield,  6  Sandf.  Ch. 

tion  of  the  reasons  on  which  the  330;   Story   on  Conflict  of  Laws, 

rule  is  founded."  Sec  601a;  Sec.  3x7,  ante. 
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is  pending  in  a  Federal  Court,  within  whose  jurisdic- 
tion or  district  the  State  wherein  the  prior  suit  pends 
is  not  embraced,  it  will  not  be  a  good  defense. 

It  follows  that  a  plea  of  such  prior  action  pending, 
filed  in  a  Federal  Court,  would  not  be  good. 

Thus  the  converse  of  this  proposition,  while  there 
are  few  authorities  on  the  question,  would  seem  to  hold 
good.  In  most  of  the  States  the  rule  is  thoroughly 
estabhshed  that  a  prior  suit  for  the  same  cause  in  an- 
other State  is  not  a  defense  to  the  second  suit.(l) 

The  same  reasons  lying  back  of  this  rule  and  of  that 
disallowing  the  plea  of  the  pendency  of  a  prior  suit  in 
a  State  Court  in  another  district,  when  interposed  in 
a  Federal  Court,  would  seem  to  have  force  where  the 
prior  suit  has  been  commenced  in  the  Federal  Court, 
not  embracing  the  State  court  within  its  district.(l) 

So  far  as  relates  to  the  right  to  interpose  this  de- 
fense, the  State  not  embraced  within  the  district  of 
the  Federal  court  will  be  regarded  as  a  foreign  State. 

So,  the  same  reasons  which  are  held  sufficient  to 
avoid  this  defense  where  one  of  the  actions  is  pending 
in  one  of  the  States  of  the  Union,  and  the  other  in 
another,  exist  in  the  case  supposed  in  thiS  section. 
Although,  as  organized,  the  courts  may  in  some  sense, 
have  concurrent  jurisdiction,  yet,  process  can  not  be 
sent  from  one  to  the  other,  and  the  defendant  may  be 


(1)  Stanton  v.  Embrey,  93  (U.  S. 
C.  0.)  51-8;  Brooks  v.  Mills  Co.,  d 
Dillon,  524;  Iiorin«  et  al.  v.  Marsh 
ot  al.,  2  OlifP.  311,  822;  Hart  v. 
Granger,  1  Conn.  154.  The  latter 
case  was  overruled  by  Hatch  v. 
Spofford,  28  Conn.  495;  White  v. 
Whitman,  1  Curtis,  494;  Lyman  et 
al.  V,  Brown  et  al.,  2*  Curtis  (C.  C.) 


559;  Wadleigh  v,  Veasie^  3  Sum. 
(O.  C-X  165;  Browne  et  al.  v.  Joy,  9 
Johns.  221;  Walsh  r.  Dorkin,  12 
Johns.  99;  McJilton  r.  Love,  13 
111.  486;  Mitchell  v,  Bunoe,  2  Paige 
Ch.  606.  Mnoh  consideration  was 
given  to  the  whole  subject  in  Sal- 
mon V.  Wooten,  9  Dana,  422. 
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possessed  of  property  in  one  of  the  jurisdictions  which 
could  not  be  reached  upon  process  issued  in  a  case 
brought  in  the  other  jurisdiction.  The  plaintiff, 
therefore,  should  have  the  the  right  to  the  use  of 
both  jurisdictions  in  ijie  prosecution  of  his  claim  un- 
til after  judgment  or  satisfaction  of  the  debt. 

The  question  which  we  are  now  considering  is  quite 
distinct  from  the  one  arising  under  the  comity  clause 
of  the  Constitution  of  the  United  States.  After  judg- 
ments have  been  rendered,  that  provision  of  the  Fed- 
eral constitution  gives  the  record  of  the  judgment  and 
proceedings  full  faith  and  credit  in  those  States  of  the 
Union  where  the  proceedings  were  not  had.  There- 
fore, after  judgment,  different  reasons  and  a  different 
rule  come  in  and  allow  the  defendant  to  plead  in  bar 
the  judgment  in  the  other  jurisdictions. 

That  is  not  in  conflict  with  the  position  which 
courts  have  assumed,  with  respect  to  the  interposition 
as  a  defense,  of  the  pendency  of  the  prior  action.  (1) 

Where  prior  suit  pending  in  a  United  States  Court, 
and  the  junior  suit  in  a  State  Court  within  the'dis- 
trict. 

Sec.  381.  But  where  the  prior  action  is  pending 
in  a  Circuit  Court  of  the  United  States,  and  the  jun- 
ior action  pends  in  a  State  court  in  a  State  embraced 
within  the  District  of  the  United  States  Court,  and 
the  State  and  Federal  courts  have  concurrent  juris- 
diction, a  plea  in  abatement  of  prior  action  pending 
is  a  good  plea . 

All  of  the  reasons  which  apply  in  favor  of  this  de- 
fense where  the  two  suits  are  pending  in  two  State 

(1)  White  V.  Whitman,  1  Curtis,      et  al.,  2  Curtis  (C.  0.),  559;  Story 
(C.  C.)  494;  Lyman  et  aL  v.  Brown     on  the  Coniiiot  of  Laws,  Sec.  610a. 
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courts  of  the  same  State  of  concurrent  jurisdiction 
apply  here.  The  Federal  courts  are  estabUshed  by 
the  constitution,  as  a  branch  of  the  general  govern- 
ment of  this  country.  Within  its  territorial  limits, 
and  as  to  causss  within  its  jurisdiction,  the  Circuit 
Court  of  the  United  States  should  not  be  regarded  as 
a  foreign  court.  Its  judgments  operate  directly  upon 
and  bind  the  persons  and  property  within  the  State ; 
its  powers  are  derived  from  a  government  exercising 
sovereignty  over  the  same  territory ;  and  its  process  is 
efficient  to  enforce  its  orders,  judgments  and  decrees. 

The  Circuit  Court  of  the  United  States  for  another 
district  has  no  such  power,  authority  or  efficiency 
within  the  State,  and  may,  as  we  have  seen,  be  re- 
garded territorially  and  for  some  purposes  as  a  foreign 
jurisdiction. 

Although  the  Circuit  Court  of  the  United  States 
and  the  courts  of  the  state  embraced  within  its  dis- 
trict, derive  their  powers  from  different  sources  and 
are  independent  of  each  other,  in  certain  cases,  they 
exercise  concurrent  jurisdiction.  The  plaintiff  in 
these  cases  has  his  election  to  pursue  his  remedy  in 
the  Circuit  Court  of  the  United  States,  or  to  resort 
to  the  concurrent  remedy  in  the  courts  of  the  State 
within  the  district. 

The  law  forbids  that  a  defendant  should  be  harassed 
at  the  same  time  by  two  suits  for  the  same  cause, 
where  the  plaintiff  has  the  same  remedy  and  one  of 
the  same  efficiency  in  both  courts. 

This  is  not  a  case  where  the  prior  suit  is  in  an  infe- 
rior court  of  special  and  limited  jurisdiction,  incapable 
of  affording  the  plaintiff  the  remedy  wh^ch  he  needs. (1) 

(1)  Smith  V.  Atlaotio  Mut.  Fire     on  the  Conflict  of  Laws,  Sec  610a. 
Ina  Oa,  2  Foster,  (N.  H.)  21;  Story 
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When  prior  suit  pends  in  State  court  within  the  dis- 
trict of  a  United  States  Circuit  Court,  where  junior 
action  pends. 

Sec.  382.  For  the  same  reasons  which  sustain  the 
defense  of  prior  action  pending,  when  interposed  in 
the  State  court  and  where  the  prior  action  is  pend- 
ing in  a  Circuit  Court  of  the  United  States  within 
whose  district  the  State  court  is,  this  defense  may 
he  interposed  in  a  State  court  having  concurrent 
jurisdiction  with  the  Circuit  Court  of  the  United 
States,  where  the  prior  action  pends  in  the  Federal 
court,  and  the  defense  is  interposed  in  the  State  court. 
It  is  there  a  good  defense. (1) 

Where  parties  reversed,  defense  not  allowable. 

Sec.  383.  The  defense  of  prior  action  pending  will 
not  be  entertained  where  the  plea  shows  that,  al- 
though the  parties  to  the  suit  are  the  same  and  the 
subject  matter  of  litigation  the  same,  the  parties  are 
reversed;  that  is,  where  in  the  one  case  a  party  is 
plaintiff  and  in  the  other  defendant,  and  vice  versa.  (2) 

When  State  and  Federal  Courts  have  jurisdiction  in 
rem. 

Sec.  384.  When  a  State  court  and  a  United  States 
court  have  concurrent  jurisdiction  in  a  proceeding  in 
rem,  that  court  which  first  acquires  and  has  the  right 
to  exercise  jurisdiction,  and  takes  possession  of  the 
res,  has  the  right  to  maintain  its  jurisdiction  to  render 
and  enforce  its  judgments  and  decrees. 

This  is  without  regard  to  the  State  court  being 

(1)  Smith  V.  Atlantic  Mut.  Fire  (2)  Taylor  v.  The  Royal  Saxon,  1 

Ins.  Oo.,2Poster(N.H.),  21;  Story  Wal.,  Jr.,  C.  C.  311;  Certain  Logs 

on  the  Conflict  of  Laws,  Sea.  610,  of  Mahogany,  2  Sumner,  589. 
ante. 
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within  the  district  or  territorial  jurisdiction  of  the 
Federal  court.  The  proposition  is  a  general  one ;  that 
where  by  State  or  Federal  laws  a  State  court  has  the 
right  and  the  power  to  exercise  jurisdiction  in  rem, 
concurrent  with  a  Federal  court;  that  that  court 
which  first  exercises  its  jurisdictional  power  by  seizing 
the  property,  shall  be  respected  by  the  other  court  in 
the  exercise  of  its  jurisdiction,  and  shall  have  the  right 
to  proceed  to  judgment  or  decree  and  final  execution 
in  respect  to  the  res.(l) 

Where  one  suit  at  law  and  the  other  in  equity. 

Sec.  385.  Hitherto  we  have  supposed  that  both 
suits  were  pending  at  law  or  in  chancery.  The  ques- 
tion now  presents  itself,  whether  the  pendency  of  a 
suit  at  law  for  the  same  subject  matter  is  a  good  de- 
defense  in  a  court  of  equity. 

The  defense  is  not  generally  available  where  one  of 
the  suits  is  a  suit  at  law  and  the  other  is  a  proceeding 
in  chancery.  The  reason  why  the  defense  is  not  allow- 
able in  such  case  is,  that  the  two  suits  are  not  deemed 
to  have  the  same  efficiency  in  the  enforcement  of  the 
plaintiff's  rights.  The  remedy  at  law  may  be  assumed 
to  be  of  a  different  character,  reached  by  an  apphca- 
tion  of  different  rules  in  some  respects  and  enforced 
by  different  processes  than  that  furnished  by  a  court 
of  chancery.  Hence  it  is  held  that  the  pendency  of 
the  one  may  not  be  interposed  to  abate  the  other. 

The  general  rule  is  that  the  plea  is  not  available  in 
equity.  (2)  Formerly  the  printipal  reason  assigned  for 
the  rule  was,  that  in  equity  the  complainant  has  the 

(1)  The  Ship  Robert  FultoD,  1  Cooper,  Eq.  PL  276;  Story's  Eq.  PL 
Paine,0.  0.621;  Story  on  Conflict  363;  Story  on  Conflict  of  Laws, 
of  Laws,  Sec.  610a.  Sec.  610a. 

(2)  Beames,  PL  in  Eq.  146-14S; 
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right  to  the  oath  of  the  defendant  to  exonerate  him 
of  the  on/us  probandi  at  law.(l)  But  in  modem  prac- 
tice under  legislative  enactments,  allowing  parties  to 
suits  generally  to  testify  in  their  causes,  when  called 
hy  their  adversaries,  this  technical  reason  would  seem 
to  have  lost  its  force  in  a  large  measure. 

The  practice  in  chancery  is  quite  prevalent,  also, 
of  waiving  the  oath  of  the  defendant  to  his  answer,  by 
a  clause  in  the  bill  itself,  so  that  a  suit  in  chancery 
in  this  respect  ordinarily  comes  to  trial  before  the 
court  under  very  much  the  same  circumstances  as  re- 
gards the  proofs  as  a  suit  at  law. 

The  right,  however,  to  call  upon  the  defendant  to 
answer  under  oath  and  to  make  discovery  still  remains 
in  practice  in  some  States,  and  where  that  right  is  ex- 
ercised and  the  defendant  is  called  upon  to  answer 
under  oath,  the  reason  for  the  rule  would  still  remain. 

But  a  more  general  ground  for  holding  the  plea  of 
the  pendency  of  a  suit  at  law  ordinarily  no  bar  to  the 
right  to  bring  a  bill  in  chancery  is,  that  it  can  scarcely 
ever  occur  that  the  measure  of  remedial  justice  and  the 
ground  of  reUef  are  precisely  the  same  in  each  court, 
for,  if  the  remedy  be  complete  at  law,  then  the  court 
of  equity  for  that  reason  can  have  no  jurisdiction  of 
the  cause. (2) 

On  the  other  hand,  where  the  merits  of  the  chancery 
case  could  not  be  f  uUy  tried  at  law,  where  the  rehef 


(1)  Gilb.  For.  Bom.  55;  Beames, 
PI.  in  Eq.  14&-148,  Seo.  742. 

Yet  a  plea  of  this  sort  is  never 
required  to  be  put  in  upon  oath, 
because  it  is  examinable  by  a  mas- 
ter, as  a  matter  of  record.  Mitf. 
Eq.  PL  by  Jeremy,  247;  Urlin  v, 
Hudson,  1  Vem.  832;  Beames,PL 


in  Eq.  146;  Cooper,  Eq.  PI.  275. 

(2)  Gilb.  For.  Bom.  55;  Beames, 
Ord.  in  Chan.  11, 12;  Beames,  PL  in 
Eq.  146-148;  Mitf.  Eq.  PL  by  Jere- 
my, 249,  450;  Cooper,  Eq.  PL  276 
Story's  Eq.  PL.  Sec.  742;  Bindskopf 
V.  Platto,  29  Fed.  B.  130. 
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given  could  not  be  adequate  to  that  sought  in  the 
chansery  court,  it  is  manifest  that  the  pendency  of 
the  suit  at  law  ought  not  to  stay  the  progress  or  bar 
the  chancery  suit. 

As,  however,  the  defendant  should  not  to  be  vexed 
with  a  double  remedy,  a  coui-t  of  equity  will,  upon  the 
coming  in  of  the  defendant's  answer,  put  the  plaintiflF 
to  his  election  whether  he  will  proceed  in  the  suit  at 
law. or  in  equity;  and  if  he  shall  elect  to  proceed  in 
equity,  the  chancellor  will  enjoin  further  proceedings 
in  the  suit  at  law. 

If  the  complainant  shall  elect  to  proceed  at  law,  the 
bill  will  be  dismissed,  but  if  he  shall  fail  in  the  suit  at 
law,  the  dismissal  of  his  bill  will  not  be  a  bar  to  his 
bringing  another  bill.(l) 

Both  suits  must  pend  in  courts  of  superior  jurisdiction. 

Sec.  386.  In.  order  that  the  plea  and  defense  of 
prior  action  pending  may  avail,  the  first  suit  must  pend 
in  a  court  of  superior  or  equal  jurisdiction  with  that 
of  the  second,  and  the  defense  will  not  be  vahd  unless 
such  is  the  case. 

Thus,  where  an  infant  legatee  sued  an  executor  in 


(1)  Mitf.  Eq.  PL  by  Jeremy,  250, 

^  by  Tyler,  340;  Royle  v.  Wynne,  Or. 

and  Phill.  252;  Story's  Eq.  PL,  Sec. 

742;  Ho^e  v,  Curtis,  1  Jac.  &  W. 

449;  Browne  r.  Ponytz,  3  Madd.  24. 

But  the  plaintiff  will  not  be  re- 
quired to  elect  in  such  case,  unless 
the  suit  at  law  is  for  the  same 
cause,  and  the  remedy  at  law  is  co- 
extensive and  equally  beneficial 
with  the  remedy  in  equity.  Way  v. 
Bragaw,  16  N.  J,  Eq.  213. 

If  the  pendency  of  the  prior  ac- 
tion is  alleged  in  the  bill,  the  court 


will  take  notice  of  it  on  demurrer, 
or  on  motion,  and  thereupon  re- 
quire the  plaintiff  to  elect  which 
remedy  he  will  pursue.  Sears  v. 
Carrier,  4  Allen,  339. 

Lord  Bacon's  18th  Rule  provided 
that  if  the  suits  at  common  law  and 
in  chancery  were  for  the  same 
cause,  the  plaintiff  should  be  re- 
quired to  elect  by  a  day  certain, 
and  in  default  the  case  should  be 
dismissed.  See  Lord  Bacon's  18th 
Bule,  Appendix. 
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the  Ecclesiastical  Court,  and  afterwards  brought  a 
suit  in  the  Chancery  Court,  and  the  pendency  of  the 
prior  suit  in  the  Ecclesiastical  Court  was  pleaded,  it 
was  held  not  to  be  available,  because  there  was  not 
the  same  security  for  the  infant's  advantage  in  the 
Ecclesiastical  Court  that  there  was  in  chancery. 

So,  also,  where  the  original  suit  has  been  com- 
menced in  a  court  of  superior  jurisdiction,  and  the 
defendant  has  avoided  the  effect  of  the  suit  by  going 
out  of  the  j  urisdiction  of  the  court,  the  plea  will  not 
be  good.(l) 

Cannot  be  pleaded  to  a  cross-suit. 

Sec  387.  A  cross-suit,  although  between  the  same 
parties  as  an  original  suit,  cannot  be  met  by  a  plea  of 
this  nature. 

Thus,  where  a  bill  was  brought  in  the  Exchequer  to 
foreclose  a  mortgage,  it  was  held  that  the  defendant 
might  bring  a  bill  to  redeem  in  a  Court  of  Chancery, 
and  the  pendency  of  the  former  suit  was  held  not 
pleadable. 

We  have  already  seen  that  such  a  plea  will  not  he 
in  a  case  where  the  second  bill,  although  brought  by 
the  same  party,  was  not  brought  in  the  same  right. (2) 

Where  relief  sought  in  one  suit  broader  than  in  the  other. 

Sec.  388.  There  is  another  class  of  cases  to  which 
the  same  rule  of  practice  may  be  applied. 

It  may  occur  that  two  cases  are  pending  at  the  same 
time,  between  the  same  parties  and  with  respect  to 
the  same  res  or  subject  matter,  and  where  the  cases 
are  both  on  the  common  law  or  the  chancery  side  of 

(1)  Way  V.  Bragaw,  I.  C.  E.  Green,  (2)  First  Story's  Eq.  PL  Sec.  400; 
N.  J.  213;  HowoU  v,  Waldron,  1  Lord  Newbury  v.  Wren,  1  Vern. 
Oil.  Gas.  85.  220. 
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the  court,  and  yet  where  the  relief  sought  in  one  of  the 
cases  may  be  in  some  respects  broader  and  more  com- 
prehensive than  that  sought  in  the  other. 

In  this  class  of  cases  a  strict  application  of  the 
technical  rules  would  not  allow  of  the  suflSciency  of  a 
plea  in  abatement  of  the  pendency  of  the  former  suit 
in  the  junior  action.  The  usual  reasons  or  grounds, 
however,  of  affording  relief  to  the  defendant  in  the 
junior  action  exist.  They  are,  first,  to  prevent  a  col- 
lision between  courts ;  but  chiefly,  second,  to  assure 
the  parties  a  certain  and  unfluctuating  adjudication  of 
their  rights  and  at  the  same  time  avoid  the  vexation 
of  unnecessary  suits. 

Thus,  it  was  held  in  the  United  States  Circuit  Court 
for  the  Western  District  of  Michigan,  in  a  case  where 
it  was  shown  that  a  former  suit  was  pending  between 
the  same  parties  and  involving  the  same  res,  but 
where  the  extent  of  the  relief  sought  was  less  in  de- 
gree than  that  before  the  court,  that  all  further  pro- 
ceedings should  be  stayed  in  the  case  until  the  deter- 
mination of  the  suit  first  commenced.  In  that  case 
the  court  says :  **It  is  quite  likely  that  there  is  a  dis- 
tinction between  those  cases  where  the  question  is 
whether  the  former  suit  is  one  pleadable  in  strict 
abatement  of  the  second,  and  those  where  the  pend- 
ency of  the  former  suit  is  presented  as  a  ground  for  ' 
staying  proceedings  in  the  second.  There  would  seem 
to  be  something  of  practical  substance  in  that  distinc- 
tion, and,  if  so,  it  would  furnish  ground  for  holding, 
with  complainant's  counsel,  that  in  order  to  be  plead- 
able in  abatement  the  first  suit  must  be  for  the  same 
purpose  as  the  second,  and  substantially  the  same  re- 
lief obtainable,  and  vice  versa.    I  shall  be  required  to 


LIS  PENDENS  AS  A  DEFENSE.  427 

hold  that  when  the  subject  matter  has  been  drawn 
into  another  jurisdiction  for  some  purpose  which 
may  involve  a  decision  upon  its  merits,  the  court 
should  stay  the  second  suit  brought  for  a  different 
purpose,  and  for  reUef  not  obtainable  in  the  first  suit, 
until  the  determination  of  the  first,  when  the  subject 
matter  is  released  from  the  hold  of  the  court,  im- 
pressed or  not  by  the  adjudication  which  that  court 
has  made."(l) 
Where  prior  action  determined  pleadable  in  bar. 

Sec.  389.  Where  the  prior  action  has  proceeded 
to  judgment  or  decree,  it  is  not  strictly  correct  to 
speak  of  the  defense  as  that  of  a  prior  action  pend- 
ing. It  is  more  properly  denominated  a  prior  action 
concluded,  or  determined.  When  the  action,  at  the 
time  of  the  commencement  of  the  second  suit,  has 
proceeded  to  judgment  or  decree,  the  defense,  when 
proper  to  be  interposed,  is  in  bar  of  the  right  of  ac- 
tion, and  not  merely  in  abatement  of  that  particular 
suit. 

When  plea  in  bar  may  be  interposed. 

Sec.  390.  Where  a  judgment  of  a  court  of  law  of 
ordinary  jurisdiction  has  finally  determined  the  rights 
of  the  parties,  that  judgment  may  generally  be  pleaded 
in  bar  of  a  bill  in  chancery.  (2) 

But  the  plea  must  aver  that  the  same  issue  was 
joined  in  the  former  suit  as  in  the  bill ;  that  the  sub- 
ject matter  of  the  suits  was  the  same,  and  that  the 

(1)  Hurd  V.  Moiles,  28  Fed.  R  Cooper,  Eq.  PI.  266;  Beames'  PL 
899.  in  Eq.  197, 198;  Behrens  v.  Pauli, 

(2)  Story's  Eq.  PI,  780;  Mitfs.  PL  1  Keen,  456;  Behrens  v.  Sieveldnfir, 
in  Eq.  by  Jeremy,  253,  254,  255;  2  MdL  &  Cr.  602. 
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proceedings  in  the  prior  case  were  for  the  same  object 
and  purpose. (1) 

The  sentence  or  judgment  of  a  foreign  court  when 
rendered  upon  the  same  matter  put  in  issue  by  bill, 
may  be  pleaded  in  bar  of  the  latter,  if  the  court  pro- 
nouncing the  sentence  or  judgment  had  jurisdiction.  (2) 

If  the  bill  seeks  to  impeach  the  sentence  or  judg- 
ment at  law  by  alleging  fraud  or  other  circumstances 
as  ground  for  relief,  the  plea  must,  in  addition  to  the 
usual  averments,  deny  fraud  or  other  circumstances, 
upon  which  the  sentence  or  judgment  is  sought  to  be 
impeached,  and  thereby  put  them  in  issue  by  the 
plea.  (3) 

Although  the  court  is  not  one  of  general  jur- 
isdiction, but  has  a  peculiar  and  exclusive  jurisdic- 
tion in  matters  properly  cognizable  there,  its  sentence, 
judgment  or  decree  is  conclusive  when  drawn  in  ques- 
tion collaterally  in  another  court,  whether  a  court  of 
law  or  equity.  (4) 

A  decree  of  a  court  of  equity  is  generally  of  as  high 
a  dignity  and  character  as  a  judgment  in  a  law 
court.  (6) 


(1)  story's  Eq.  PL  781;  Mitfs. 
Eq.  PL  by  Jeremy,  255;  Beames' 
PL  in  Eq.  198  &  199;  Williams  v. 
Lee,  3  Atk.  223;  Mitchell  v,  Harris, 

2  Ves.  Jr.  135. 

(2)  Story's  Eq.  PL  783;  Mitfis. 
Eq.  PL  255,  256;  Cooper's  Eq.  PL 
266,  267;  Beames'  PL  in  Eq.  200, 
201;  Story  on  Conflict  of  Laws, 
584,  618;  Bowles  v.  Orr,  1  Y.  & 
Coll.  464;  Henderson  v,  Henderson, 

3  Hare,  100,  113,  115;  Rioardo  v. 
Garcias,  12  CI.  &  Fin.  36a 

(3)  Story's  Eq.  PL  784;  Mitfs, 
Eq.  PL  by  Jeremy,  256;  Cooper,  Eq. 


PL  267;  Beames'  PL  in  Eq.  203, 
204. 

(4)  Beames*  PL  in  Eq.  201;  Mitfs. 
Eq.  PL  by  Jeremy,  257;  Cooper. 
Eq.  PL  268;  Gaines  v.  Chew,  2 
How.  619;  Griffiths  v.  Hamilton,  12 
Ves.  307;  Meadows  v,  Kingston, 
Amb.756. 

(5)  Story's  Eq.  PL  790;  Beames 
PL  in  Eq.  205;  Robinson  v.  Tonge, 
3  P.  Wms.  401,  note  (f),  by  Cox; 
Morice  v.  Bk.  of  Eng.,  Talbot  217; 
Mitfs.  Eq.  PL  by  Jeremy,  237,  239, 
245. 
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In  order  to  be  a  bar  to  the  new  suit,  the  decree 
must  be  substantially  between  the  same  parties,  and 
for  the  satoe  subject  matter.  It  must  either  be  final, 
or  made  so  by  subsequent  order  in  the  case.(l) 

The  plea  of  former  decree  must  set  forth  so  much 
of  the  former  bill  and  answer  as  is  necessary  to  show 
that  the  same  point  was  then  in  issue. (2) 

A  decree  in  a  prior  suit  against  an  infant  may  be 
pleaded  in  bar  to  a  new  bill  brought  by  him,  after  he 
comes  of  age,  for  infants  like  adults  are  bound  by 
decrees.  (3) 

If  a  former  bill  were  dismissed  upon  the  hearing, 
and  it  were  not  in  terms  directed  to  be  without  preju- 
dice, the  decree  of  dismissal  may  be  pleaded  in  bar  to 
a  new  bill  for  the  same  matter.  (4) 

But  a  decree  in  a  former  suit  dismissing  a  bill  for 
want  of  prosecution  is  not  a  bar  to  another  bill.  In 
order  to  be. in  bar  to  a  new  bill,  the  decree  in  the 
former  suit  must  be  conclusive  upon  the  rights  of  the 
complainant  in  that  bill,  or  those  under  whom  he 
claims.  (5) 

A  decree  or  judgment  rendered  final  in  an  inferior 
court,  by  reason  of  the  equal  division  of  the  judges  of 


(1)  story's  Eq.  PI.  791;  Mitfs. 
Eq.  PI.  by  Jeremy,  237,  238,  245; 
Cooper,  Eq.  PI.  271;  Beameq'  PL 
in  Eq.  208,  210;  Hunter  v.  Stewart, 
10  W.  R.  176,  Waine  v.  Crocker,  31 
L.  J.  (N.  S.)  Ch.  285;  Londonderry 
r.  Baker,  7Jur.(N.  S.),811;  Tay- 
lor V.  Cornelius,  60  Penn.  St,  187. 

(2)  Story's  Eq.  PI.  791;  Mitfs. 
Eq.  PI.  by  Jeremy,  237,  238^  245; 
Cooper,  Eq.  PL  271;  Beames'  PL  in 
Eq.  208,  210. 

(3)  Story's  Eq.  PL  792. 


(4)  Story's  Eq,  PL  793;  Mitfs 
Eq.  PL  by  Jeremy,  239.  240. 

(5)  Story's  Eq.  PL  793;  Mitfs. 
Eq.  PL  by  Jeremy,  238,  239; 
Beames'  PL  in  Eq.  210, 212;  Cooper, 
Eq.  PL  270,  271;  Jones  v.  Nixon, 
Yonnjje,  359;  Perine  i'.  Dunn,  4 
Johns.  Cb.  140;  Neafie  v.  Neafie,  7 
Johns.  Ch.l;  Durant  v.  Essex.  Co., 
7  Wal.  107;  House  v,  Mullen,  22 
WalL42;  Bad^' zru.  Badger,  1  Cliff. 
237;  Foote  v,  Gibts,  1  Gray,  412; 
Sayles  v.  Tibbitts,  5  R  I.  79. 
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the  Appellate  Court,  and  an  order  based  thereon,  is 
of  equal  force  and  vaUdity  between  the  parties  to 
the  suit,  as  if  rendered  by  the  unanimous  voice  of 
the  court,  and  may  be  plead  in  bar  like  any  other  de- 
cree. (1) 

It  follows,  of  course,  that  where  both  actions  are 
at  law  or  in  chancery  and  between  the  same  parties 
and  for  the  skme  purpose,  the  defense  of  prior  judg- 
ment or  decree  is  a  good  defense. 

Practice  in  chancery. 

Sec.  391.  The  usual  course  in  a  court  of  chancery 
where  the  plea  of  prior  action  pending  is  interposed,  is 
not  to  reply  to  the  plea,  or  to  have  the  plea  set  down 
and  argued,  but  to  refer  it  to  one  of  the  masters  in 
chancery  to  look  into  the  two  suits,  and  report  whether 
or  not  they  are  both  for  the  same  matter.  If  the 
master  reports  that  both  suits  are  for  the  same  sub- 
ject matter,  and  that  the  plea  is  otherwise  properly 
interposed,  the  plea  is  allowed,  but  if  he  reports  other- 
wise, the  plea  is  overruled. 

Of  course  the  report  of  a  master,  in  a  case  of  this 
kind,  is  subject  to  exception  and  argument  before  the 
court  like  any  other  report. 

If,  on  the  other  hand,  the  complainant  shall  set 
down  the  plea  to  be  argued,  he  admits  the  truth  of 
the  plea,  and  unless  upon  the  face  of  the  plea  it  shall 
appear  defective  in  form,  it  must  be  allowed. (2) 


(1)  Durant  v,  Essex  Oo.,  7  Wal. 
107. 

(2)  Jones  v.  Segaeira,!  FhilL  82; 
Wedderbum  v.  Wedderbum,  2 
Beav.  2()8;  Cooper,  Eq.  PL  275; 
Story's  Eq.  Sec.  743;  Mitford's  PL 
by  Tyler,  337;  Baker  v.  Bird,  2 
Ve&  Jr.  672;  Murray  v.  ShadweU, 


17  Vea  358;  Oarwiok  v.  Young,  2 
Swan  St.  239. 

By  the  present  practice  in  En- 
gland, when  a  biU  is  filed  in  one 
branch  of  the  court,  and  a  second 
bill  in  respect  to  the  same  matter 
has  been  prcTiously  filed  in  another 
branch,  the  second  suit  will  be 
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Examination  into  the  truth  of  the  plea. 

Sec.  392.  There  is  said  to  be  an  anomaly  in  the  pro- 
ceeding relative  to  this  plea,  as  its  effect,  it  is  said,  is 
to  preclude  the  complainant  from  having  an  examina- 
tion both  as  to  the  truth  of  the  plea,  and  a  decision  as 
to  its  form,  as  a  plaintiff  is  generally  entitled  to  it  in 
legal  proceedings. 

It  is  said  the  anomaly  consists  in  this,  that  if  the 
complainant  examine  into  the  truth  of  the  plea  by  the 
reference  to  the  master,  he  waives  his  right  to  an 
opinion  of  the  court  on  the  form  of  the  plea.  While, 
on  the  other  hand,  if  he  set  down  the  plea  for  the  pur- 
pose of  having  a  decision  of  the  court  upon  its  form, 
he  thereby  admits  the  truth  of  the  plea  and  deprives 
himself  of  the  right  of  examination  before  the  master 
as  to  its  truth,  as  in  the  latter  case  unless  it  should 
be  held  by  the  court  defective  in  form,  it  must  be 
allowed.  (1) 

When  plea  interposed  in  suit  at  law. 

Sec.  393.  We  have  already  seen  that  the  same 
principles  of  pleading  are  involved  in  a  plea,  of  prior 
action  pending  when  interposed  in  chancery  as  at 
law.(2)  The  mode  of  procedure  or  practice,  however, 
necessarily  differs. 

In  an  action  at  law  an  issue  must  be  formed  upon 
the  plea  which  usually  is  triable  by  a  jury,  while  as 


transferred,  on  motion,  to  that 
branch  of  the  court  in  "which  the 
first  bill  was  filed,  even  when  a  de- 
cree in  it  has  been  obtained,  and 
the  complainant  in  the  second  suit 
will  be  required  to  pay  the  costs  of 
the  application  for  transfer,  if  he 
knew  of  the  institution  of  the  first 
suit.    Orrell  v.  Busch,  Lr.  5  Ch. 


467;  Lucas  v.  Siggers,  Lr.  7  Ck  517. 

(1)  Story's  Eq.  PI.  744;  Beames' 
PL  in  E(i.  14i  and  146 ;  Beames' 
Orders  in  Ch.  176, 177;  Mitf.  Eq.  PL 
by  Jeremy,  247  (by  Tyler,  338); 
Cooper,  Eq.  PL  274,276;  Story's  Eq. 
PL  Sec.  744;  Murray  v.  Shadwell, 
17  Vee.  353. 

(2)  Sec  371,  ante. 
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we  have  seen,  in  chancery,  the  matter  is  referred  to  a 
master  to  make  examination  and  report  to  the  court 
his  conclusions  upon  the  facts  involved  in  the  plea.(l) 
There  is  also  more  strictness,  probably,  in  pleading 
this  defense,  as  there  is  in  interposing  any  other  dila- 
tory defense,  in  the  suit  at  law,  than  there  is  in  the 
chancery  suit. 

The  averments,  however,  necessarily  contained  in 
the  pleas  interposed  in  both  courts,  are  in  substance 
the  same. (2) 

When  the  plea  is  filed,  unless  the  plaintiff  shall  de- 
mur to  it,  a  replication  forming  an  issue  on  it  is  filed. 
This  may  be,  that  there  is  no  such  record  as  is 
averred  in  the  plea,  or  setting  up  a  new  assignment, 
that  the  suit  is  for  other  and  different  causes  of 
action  than  that  alleged  in  the  plea. (3) 

(1)  Sec.  382,  ante.  For  forms  of  pleas  and  replica- 

(2)  Sec.  371,  ante.  tions,  see  Nos.  1,  2,  3  and  4  follow- 

(3)  Puterbansrh's  PI.  and  Pr.  160,  ing  this  section,  pages  433  to  436 
161;  Swan's  Pr.  652  a;  1  Esp.  452.  inclusive, po«^ 
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The  following  forms  of  pleas  of  prior  suit  depend- 
ing, the  one  to  be  used  in  chancery  and  the  other  at 
law,  and  also  forms  of  replications  at  law,  may  be  con- 
venient to  the  practitioner. 

No.  I.    Plea  in  chancery  of  a  former  suit  depending. 

[Proper  title  and  caption] .  The  plea 

of  A,  of  the  county  of [or  if  an  infant  or  under 

disability,  state  how  and  by  whom  plead],  to  the  bill 
of  complaint  of  M  against  him  in  equity  exhibited. 

This  defendant,  by  protestation,  not  confessing  or  ac- 
knowledging all  or  any  part  of  the  matters  and  things 
in  the  said  bill  of  complaint  contained  to  be  true, 
in  manner  and  form  as  the  same  are  therein  set  forth, 
for  plea  nevertheless  to  the  said  bill  doth  plead  and 
aver :  that  heretofore  and  before  the  said  complainant 
exhibited  his  present  bill  in  this  court,  to-wit :  on  the 

— day  of ,  A.  D.  18 — ,  the  said  complainant  filed  his 

bill  of  complaint  in  this  court  [or  as  the  case  may  be], 

against  this  defendant,  and  also  against [or  as  the 

case  may  be],  for  the  same  matters  and  to  the  same 
effect,  and  for  the  like  relief  and  purpose  as  against  this 
defendant,  as  said  complainant  prays  by  his  present 
bill,  to  which  said  bill  this  defendant  answered  [or  ap- 
peared, as  the  case  may  be],  and  other  proceedings 
thereupon  were  had ;  and  the  said  former  bill  and  pro- 
ceedings now  remain  depending  in  this  court  [or  as 
the  case  may  be],  and  the  said  cause  is  yet  undeter- 
mined and  undismissed.  All  of  which  matters  and 
things  this  defendant  doth  aver  and  plead  in  abate- 
ment of  the  complainant's  present  bill  of  complaint, 
and  prays  judgment  of  this  court,  whether  he  should 
be  compelled  to  make  any  further  answer  to  the  said 
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bill,  and  prays  to  be  hence  dismissed  with  his  rea- 
sonable costs  in  this  behalf  sustained. 

G  H,  Sol.  for  Defendant. 

If  the  p-.ior  suit  has  gone  to  judgment  or  decree, 
substantially  the  same  form  may  be  used,  varying  it 
in  the  statement  of  the  prior  suit,  and  using  the  word 
"bar''  instead  of  "abatement"  in  the  closing  part  of 
the  plea. 

No.  2.    Plea  of  another  action  pending  for  same  cause. 

In  the Court, 

Term,  18 

C  D^ 

ats.  >     Assumpsit. 

A  B^ 

And  the  said  C  D,  by  Q-  H,  his  attorney,  comes  and 
defends,  etc.,  and  prays  judgment  of  the  said  writ, 
because  he  says  that  before  the  commencement  of 

this  suit,  to- wit:   on  the day  of ,  in  the 

year  18 ,  the  said  A  B  impleaded  the  said  C  D 

in  the  said Court  of  the  said  county  of ^in 

the  State  of aforesaid  [as  the  case  may  be],  in  a 

certain  plea  of  trespass  on  the  case,  on  the  very  same 
promises  in  the  said  declaration  in  this  present  suit 
mentioned ;  as  by  the  record  thereof  remaining  in  the 
court  last  aforesaid  more  fully  appears.  And  the  said 
C  D  further  says  that  the  parties  in  this  and  the  said 
former  suit  are  the  same,  and  not  other  or  different 
persons  [or  if  different  state  the  fact],  and  that  the 
said  former  suit  is  still  pending  in  the  court  last  afore- 
said. And  this  he,  the  said  0  D,  is  ready  to  verify ; 
wherefore  he  prays  judgment  of  the  said  writ  in  this 
suit,  and  that  the  same  may  be  quashed,  etc. 

G  H,  Attorney  for  Defendant. 
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In  the Court, 

Term,  18 


C  D  ) 

ats.  >     Assumpsit. 
AB  ) 

0  D,  the  defendant  in  the  above  cause  makes  oath 
and  says  that  the  plea  hereunto  annexed  is  true  in 
substance  and  in  fact.  C  D. 

Subscribed  and  sworn,  etc. 

No.  3.    Replication  to  plea— nul  tiel  record. 

In  the Court, 

Term,  18 

A  B) 

vs.  >     Assumpsit. 
G  dS 

And  the  plaintiff  says  that  the  said  writ,  by  reason 
of  anything  by  the  defendant  in  his  said  plea  above 
alleged,  ought  not  to  be  quashed,  because  he  says  that 
there  is  not  any  record  of  the  said  supposed  former 

suit  remaining  in  the  said Court  of   the  said 

county  of ,  in  manner  and  form  as  the  said  C  D 

has  above  in  his  said  plea  alleged :  And  this  the  plain- 
tiff is  ready  to  verify,  when,  where  and  in  such  man- 
ner as  the  court  here  shall  order,  etc. 

L  M,  Attorney  for  Plaintiff. 

No.  4.    Replication.     Ns\v    assignment  that    suit    \vas 
for  different  cause  of  action. 

In  the Court, 

Term,  18 

A  B 


Assumpsit. 
And  the  plaintiff  says  that  the  said  writ,  by  reason 
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of  anything  by  the  defendant  in  his  said  plea  above 
alleged,  ought  not  to  be  quashed,  because  he  says  that 
he  sued  out  his  said  writ  against  the  said  defendant, 
and  declared  thereon  not  for  the  non-performance  of 
of  the  promises  in  said  plea  mentioned  [or  as  the  case 
may  be  in  other  form  of  action],  and  in  respect 
whereof  the  supposed  former  suit  therein  also  men- 
tioned is  so  pending  as  aforesaid,  but  for  the  non-per- 
formance of  other  and  different  promises  made  by  the 
defendant  to  the  plaintiff  [or  a9  the  case  may  be  in 
other  form  of  action] ,  in  manner  and  form  as  he  has 
above  thereof  complained  against  the  defendant: 
And  this  the  plaintiff  is  ready  to  verify;  wherefore, 
etc.,  he  prays  judgment,  etc. 

L  M,  Attorney  for  Plaintiff. 


APPENDIX. 

LOBD  bacon's  OBDINANCES,  ADOPTED  IN  1618,  FOB  THE 
GOVEBNMENT  OF  THE  COUBT  OF  CHANCEBY. 

BuijE    1.    Bill  of  reyiew  brought  only'  for  error  on  record  or  new  matter. 

BuiiB    2.    Glerioal  error  corrected  without  bilL 

BuxiB    3.    Decree  first  obeyed  and  performed. 

BuiiB    4.    Saving  extinguishment  of  rights  until  final  decree. 

BiTLB    5.    Recognizances  to  be  filed  by  complainant. 

BuijE    6.    No  decree  against^Acit  of  Parliament. 

BuiiE    7.    Imprisonment  for  breach,  strict,  but  close  confinement  for 

wilful  disobedience  only. 

Bulb    8.    Fines  pronounced  in  open  Court  for  persistent  contempts. 

BuiiE  9.  Writ  of  execution  for  possession  of  lands.  Mod<B  of  execu- 
tion in  such  cases. 

BuiiE  10.    Contemner  not  enlarged  until  decree  ezeoated,  except  as  to 

parts  to  be  performed  in  futuro. 

Bulb  11.    Process  ad  audiendum  jtidicium. 

Bulb  12.  Grantee  before  suit  not  served  nor  bound.  Grantees  pend- 
ing suit  bound  by  decree. 

Bulb  13.    Where  cause  dismissed  on  hearing  not  again  heard,  except 

on  bOl  of  review. 

Bulb  14    When  case  disooissed  not  on  hearing,  new  bill  dismissed  or 

retained  according  to  justice. 

Bulb  15.  Suits  on  nuncupative  wills,  parol  leases,  long  leases,  per- 
petuities, remainders,  for  brokagCj  rewards  of  marriage, 
wagers,  sales  of  office,  etc.,  contract  upon  usury,  dis- 
missed on  motion.  Suits  under  ten  pounds  regularly 
dismissed. 

Bulb  16.  Dismissions  at  first  of  cause  and  not  after  examination,  ex- 
cept for  special  cause. 

Bulb  17.     Dismissals  of  course  without  motion  for  non-prosecution 

after  answer  for  one  term.  After  replication,  not  with- 
out motion  and  order. 

Bulb  18.    If  suits  at  Common  Law  and  Chancery  for  same  cause, 

plaintiff  must  elect. 

Bulb  19.    Upon  special  certiorari  plaintiff  must  give  bond  to  make 

proof  within  fourteen  days.  If  not  done,  it  must  be 
upon  certificate. 

Bulb  20.    No  injunctions  upon  private  petition. 
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BuLE  21.  No  injimctions  against  suits  at  law,  except  on  a  matter  con- 
fessed or  of  record.  Plain  writing  when  in  contempt,  or 
debts  stale,  or  death  before  suit. 

BuiiE  22.    Injunctions  against  suits  at  Common  Law  when  defendant 

appears  not,  fails  to  answer,  is  attached,  takes  oath,  etc., 
sues  at  common  law,  etc.,  or  is  beyond  seas  granted  until, 
etc.  Upon  answer  without  motion,  etc.,  injunction  dis- 
solved without  special  order,  etc. 

BuiiE  23.  If  like  suit  to  stay,  etc.,  in  Chancery  by  scire  facias,  privi- 
lege, English  biU,  suits  stayed  by  order,  etc. 

BiTiiE  2L  If  no  prosecution  for  three  terms,  injunction  dissolves  with- 
out motion. 

BuiiB  25.    After  arrest  for  debt  principal  money  brought  into  Court, 

except  debt  shown  clearly  inequitable,  or  injunction  dis- 
solved. 

BiTiiE  26.  No  injunction  for  possession  before  decree,  except  posses- 
sion for  three  years  before  bill  upon  same  title,  and  not 
by  lease  or  otherwise. 

BtTiiE  27.    Sequestration  of  the  lands  when  contempt,  non  est  inven- 

tuSf  resistance,  etc.,  or  rescue,  or  surrender  within  the 
year. 

BuLE  28.    Injunctions  against  felling  timber,  ploughing,  etc.,  maiD- 

taining  inclosures,  eta,  allowed  according  to  circum- 
stances, but  not  where  defendant  claims  estate  of  inher- 
itance, etc. 

BxTLE  29.    No  sequestration,  except  as  to  property  in  suit. 

BuLE  30.    Where  decree  for  rent  of  lands,  lands  sequestrated. 

BuijE  31.    Chancery  gives  remedy  when  Provincial  Counsel,  Court  (f 

Bequests,  or  Queen's  Court  are  internipted. 

BttiiE  32.  Decrees  in  causes  in  other  Courts  first  read  before  deter- 
mined. 

Bule  33.    Bonds  to  prove  suggestions  of  bill  when  re-hearings. 

BuLE  34.    Decrees  to  correct  injimctions  against  judgments  shall  Dot 

avoid  or  weaken  the  judgment. 

Bule  35.    Begisters  are  to  be  sworn. 

BuLE  36.    The  Court  to  be  informed  of  last  order,  or  order  set  aside. 

Made  the  duty  of  registers. 

BxTLE  37.    Orders  explained  in  court.    Begisters  to  set  down  orders 

truly,  etc. 

Bule  38.    Begisters  keep  copy  of  orders  delivered  to  peirties  and  why. 

Bule  39.    Opinion  of  Court  on  leases  not  to  be  omitted  in  order  of 

reference.    Unless  directed  otherwise  registers  make  full 
memoranda,  etc. 

Bule  40.    Begisters  not  to  regard  interlineations  of  counsel 

Bulb  41.  Begisters  careful  in  draughting  decrees  and  advise  Chancel- 
lor of  important  ones. 
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BxTLB  42.    Deorees  to  be  presented  two  or  three  days  after  term. 
BiTiiB  43.    lojunctions  with  orders  for  possession  or  stay  of  suits,  etc., 

to  be  presented  before  signing. 
BuiiE  44.    Registers  to  set  down  grounds  in  si)ecial  cases  where  rules 

are  to  be  varied. 
BuLE  45.    No  references  to  Masters  of  demurrers,  or  questions  of 

jurisdiction. 
BuLE  46.    Orders  nisi  confirming  report  not  less  than  seven  days. 
BuLE  47.    No  reference  to  hear  and  determine  as  to  examination  of 

witnesses,  except  in  special  oases,  etc. 
BuLE  48.    Beport  not  to  exceed  reference. 

Bui<E  49.    Not  to  report  synopsis  of  evidence,  but  opinion  or  other- 
wise if  doubtful,  etc. 
BttijE  50.    In  cases  on  account  the  Court  will  hear  and  then  refer  with 

directions,  except  both  parties  agree  otherwise. 
BuijB  51.    The  like  course  before  two  Masters  for  examination  of  Court 

rolls,  etc. 
BuiiE  52.    In  references  of  answers  for  defects,  points  of  insufficiency 

must  be  shown. 
BuiiE  53.    When  trust  confessed  reference  presently. 
BuiiE  54.    Where  no  probable  cause  plaintiff  pays  cost. 
BniiB  55.    Where  pleadings  too  lengthy  parties  and  counsel  fined. 
*  BuLE  56.    Pleadings  with  libelous,  slanderous,  impertinent  matter,  etc., 

taken  from  files,  etc,  and  parties  punished,  etc.,  and 

counsellors,  etc.,  receive  reproof,  etc. 
BuiiE  57.    Demurrers  and  pleas  in  abatement  first  heard. 
BuiiE  58.    Demurrer  to  defective  matter  contained  in  bilL    Flea  sets 

up  foreign  matter,  etc.,  without  oath,  if  of  record,  but 

otherwise  on  oath. 
Bulb  59.    Plea  of  outlawry  sub  pede  sigilli;  of  excommunication, 

without  seal  of  ordinary. 
Bulb  60.    Demurrer  dismissed  on  demurrer  under  fifteenth  rule. 
Bulb  6L    Upon  insufficient  answer  defendant  pays  sLogle  cost,  then 

double  costs,  etc.    If  answer  certified  sufficient,  plaintiff 

pays  costa 
Bulb  62.    Beplioation  admits  answer  sufficient 

Bulb  63.    Answer  to  direct  charge  must  bo  direct,  and  not  upon  be- 
lief; denial  not  by  way  of  negative  pregnant.    Traverse 

not  literally  in  language  of  bill  but  in  substance. 
BuiiB  64.    When  hearing  on  bill  and  answer,  answer  must  admit  bill 

true  in  all  points. 
Bulb  65.    When  defendant  does  not  appear  his  answer  must  be  read. 
Bulb  66.    No  new  matter  in  replication,  except  in  avoidance. 
Bulb  67.    All  copies  must  contain  fifteen  lines  per  page  subscribed  by 

name  of  principal  clerk. 
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EuLB  68.  Interrogatories  acoompeny  commission  to  examine  wit- 
nesses. Depositions  mnst  be  oompromised  in  one  roll, 
or  in  roll,  signed,  etc. 

Rule  69.  If  plaintiff  do  not  produce  witnesses  on  commiflsion  to  ex- 
amine, no  new  commission  granted  except  the  fault  was 
defendant's.  May  examine  in  court  upon  former  inter- 
rogatories, eta 

Rule  70.    Defendant  not  to  be  examined  except  by  order  of  court  and 

upon  plaintiffs  offer  to  be  concluded. 

Rule  7L  Decrees  of  other  courts  read  without  special  order,  deposi- 
tions not;  and  then  between  same  parties  and  cause  of 
action. 

Rule  72.    No  impeaohement  of  witnesses  except  by  special  order. 

Rule  73.  Examination  of  witnesses  in  perpetam  rei  memoriam,  ex- 
cept after  bill  and  answer,  and  giving  the  names  of  the 
witnesses.  Deposition  to  be  used  only  in  case  of  death, 
age,  incompetency,  or  absence  from  the  realm. 

Rule  74    Witnesses  not  examined  after  publication  except  by  consent 

or  special  order. 

Rule  75.    Affidavit  not  taken  by  Masters,  touching  merits,  etc. 

Rule  76.    No  affidavit  taken  against  affidavit,  etc. 

Rule  77.    Committed  for  contempt,  for  force,  if  words, words  of  scandal, 

etc.  For  other  contempts,  attachments,  examination  on 
interrogatories  and  examination  confessed.  (Committed 
if  confessed  or  proved.  Contempt  discharged  for  non- 
prosecution. 

Rule  7S.    Those  in  contempt  not  suffered  in  court,  except  the  Court 

suspend  the  contempt. 

Rule  79.    Imprisonments  discharged,  etc.,  unless  for  disobedience  to 

decree  when  must  first  obey  decree.  May  be  suspended 
temporarily.  ' 

Rule  80.    Injunctions,  etc.,  not  granted  upon  petition. 

Rule  81.    No  former  order  to  be  altered,  etc.,  on  petition  except  for 

small  stay  or  imtil  hearing  of  motion. 

Rule  82.  No  commission  for  examination  of  witnesses,  etc.,  upon  peti- 
tion except  upon  reference  to  and  cert^cation  of  clerk. 

RuLlB  83.    No  demurrer  overruled  upon  petition. 

Rule  84    No  scire  facias  on  recognizances  not  enrolled,  nor  on  one 

enrolled,  except  on  examination  of  the  record,  with  writ, 
etc. 

Rule  85.  Certain  writs  not  awarded  without  warrant  from  Lord  Chan- 
cellor, except  certain  writs  named. 

Rule  86.    Where  rule  for  rights  of  privilege    Suitors  and  witnesses 

proved  eundo,  redeundo  and  morando.  Interference 
with  privilege  a  contempt  of  court. 
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Bn<E  87.    Supplicavit  granted  only  on  oertain  conditions. 

BiULB  88.  No  recognizance,  eta,  without  warrant  from  Lord  Chancel- 
lor. 

BuiiB  89.    Write  n6  eoseat  regnunij  how  granted  in  different  classes  of 

oases. 

BniiB  90.    Writs,  etc.,  filed  in  Ohapel  of  Bolls,  etc.    Depositions  of 

witnesses  remain  with  six  clerks. 

BuLS  9L    Writs  of  injunction  enlarged,  etc. 

BuiiB  92.    All  directions  to  sherifSs  to  return  writs  filed  in  register's 

office  or  Pety  Bag.  All  recognizances  with  the  clerks  of 
the  Inrollment 

Bulb  93.  Exceptions  only  in  oertain  cases  where  decree  may  be  en- 
tered without  bUL 

Bulb  94.    Proceedings  in  suit  for  commission  of  sewers. 

BuiiE  95.    New  commission  of  se wards  not  granted  except  for  abuse 

of  first  commission  or  other  weighty  ground. 

BxTLE  96.    Proceedings  in  petition  of  bankrupt. 

Bulb  97.    Commission  of  delegates,  how  appointed. 

BuiiB  98.  Defendants  may  defend  forma  pauperis.  How  plaintiffs 
•   may  proceed  thus. 

BuiiB  99.    Licenses  to  clerk  for  losses  from  fire  or  water  granted, 

when  and  bow. 

Bulb  100.  Exemplification,  how  made. 

Bulb  101.  Bsservations  of  power  to  amend  or  add  to  ordinances. 


Bill  of  review  brought  only  for  error  on  record  or  new 
matter. 

BuLE  1.  "No  deoree(l)  shall  be  reversed,  altered,  or 
explained,'  being  once  under  the  great-seal,  but  upon 
bill  of  review;  and  no  bill  of  review  shall  be  admitted, 
except  it  contain,  either  error  in  law  appearing  in  the 
body  of  the  decree,  without  further  examination  of 

a: 

(1)  MitfordOh.PL78,81;  Taylor  It  was  more  than  nsnal  to  pro- 
V.  Sharp,  3  P.  Wms.  371;  Lewellin  v.  ceed  by  way  of  supplemental  bill, 
Macken worth,  2  Atk.  40;  Standish  in  the  nature  of  a  bill  of  review, 
17.  Radley,  2  Atk.  176;  Moore  v.  as  a  bill  of  review  could  only  be 
Moore,  2  Ves.  Sr.  596;  Perry  v,  brought  when  the  decree  had  been 
Phillips,  17  Ves.  177;  Davis  v.  Lar-  enrolled,  and  as  decrees  were  sei- 
ner, 1  Dick«  42.  dom  enrolled. 
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matters  in  fact,(l-)  or,  some  new  matter (2)  which  hath 
risen  in  time  after  the  decree,  and  not  any  new  proof 
which  might  have  been  used  when  the  decree  was  mswie ; 
nevertheless,  upon  new  proof  that  is  come  to  Ught 
after  the  decree  made,  and  could  not  possibly  have 
been  used  at  the  time  when  the  decree  passed,  a  bill 
of  review  may  be  grounded(3)  by  the  special  Ucense 
of  the  Court  and  not  otherwise. "(4) 
Clerical  error  corrected  without  bill. 
EuLE  2.    '* In  case  of  mis-casting  (being  a  matter 


(1)  Mitford  Ch.  PL  65, 81;  Young 
V.  Keighly,  16  Ves.  350;  Mitford 
Ch.  PL  78;  Grioe  v.  Goodwin, 
Pinch,  Preo.  Oh.  260;  Oombs  v. 
Proud,  1  Oh.  Oas.  54;  Slingsby  v. 
Hale,  1  Ch.  Oas.  122;  ColweU  v. 
Child,  1  Oh.  Oas.  86;  Lytton  v.  Lyt- 
ton,  4  Bro.  Oh.  Caa  442;  Millish  v. 
Williams,  1  Vem.  166;  Fitton  v. 
Lord  Macclesfield,!  Vern.  287;  2 
Freem.  88;  Bonham  v.  Newcomb,  1 
Vern.  214 

As  to  when  a  bill  of  review  could 
be  brought  without  leave  of  court, 
see:  Gould  v,  Tancred,  2  Atk.  533; 
Gartside  v,  Ishenwood,  2  Dick.  614; 
and  Mitford  Oh.  PL  7a 

(2)  Attorney  Gen.  v.  Turner,  2 
Amb.  587;  Chambers  v.  Greenhill, 
2  Oh.  R  35;  seems  contra. 

Tuthill  mentions  two  cases  (Tran- 
sact 20)  to  the  effect  that  "no  bill 
of  review  admitted  upon  new  mat- 
ter," but  in  the  same  work  at  page 
66  he  gives  another  case  of  "  decree 
reversed  though  no  new  matter.*' 

The  new  matter  should  be  relev- 
ant Lord  Portsmouth  i\  Lord  Ef- 
fingham, 2  Ves.  Sr.  430;  Bennett 
V.  Lee,  2  Atk.  528;  Mitford  Ch.  PL 
79. 


(3)  The  distinction  is  made  where 
the  matter  was  particularly  in  is- 
sue before  the  former  hearing, 
though  the  party  have  new  proof 
of  such  matter,  and  when  the  new 
fact  was  not  then  in  issue.  A  bill 
of  review  would  not  lie  in  the  for- 
mer case. 

Lord  Hardwicke  in  construiug 
this  order  in  Norris  v.  Le  Neve,  2 
Atk.  26,  said:  "  It  has  not  been  so 
strict  that  the  new  proof  must  not 
come  to  the  party's  knowledge  till 
after  the  cause  has  been  heard ;  it  is 
very  sufficient  if  it  did  not  come  t.o 
their  knowledge,  till  after  publica- 
tion, or  when  by  the  rules  of  the 
court  they  could  not  make  use  of 
it" 

In  Patterson  v.  Slaughter,  1  Amb. 
293,  speaking  of  words  of  the  order, 
he  said,  "they  are  dark  in  theni- 
selves,"  that  is,  "that  came  to  tlie 
knowledge  of  the  party  after  publi- 
cation passed." 

(4)  Leave  would  not  be  given, 
unless  upon  allegation. upon  oath, 
that  the  new  matter  could  not  be 
produced,  or  used  when  the  decree 
was  made.    Mitford  Ch.  PL  7a 


LOBD  bacon's  obdinances.  443 

demonstrative)  a  decree  may  be  explained  and  recon- 
ciled by  an  order  without  a  bill  of  review ;  not  under- 
standing by  mis-casting  any  pretended  mis-rating  or 
misvaluing,  but  only  error  in  the  auditing  or  number- 

ing.'XD 

Decree  first  obeyed  and  performed. 

EuLE  3.  "No  bill  of  review  shall  be  admitted,  or 
any  other  new  bill  to  change  matter  decreed,  except 
the  decree  be  first  obeyed  and  performed ;  as,  if  it  be 
for  land,  that  the  possession  be  yielded ;  if  it  be  for 
money,  that  the  money  be  paid ;  if  it  be  for  evidences, 
that  the  evidences  be  brought  in;  and  so  in  other 
cases  which  stand  upon  the  strength  of  the  decree 
alone."(2) 

Saving  extinguishment  of  rights  until  final  decree. 

EuLE  4.  "But,  if  any  act  be  decreed  to  be  done 
which  extinguisheth  the  party's  right  at  the  Common 
Law,  as  making  of  assurance  or  release,  acknowledging 
satisfaction,  cancelling  of  bonds,  or  evidences,  and  the 
like,  those  parts  of  the  decree  are  to  be  spared,  until 
the  bill  of  review  be  determined ;  but  such  sparing  is 
to  be  warranted  by  public  order  made  in  Court.  "(3) 

Recognizances  to  be  filed  by  complainant. 

EuLE  6.  "No  bill  of  review  shall  be  put  in,  except 
the  party  that  prefers  it  enter  into  recognizance,  with 

(1)  Wallis  V.  Thomas,  7  Ves.  Jr.  Ch.  Ca.  42,  the  Houbq  of  Lords  in 
292.  1662,  in  Boston  v.  Byron,  dispensed 

(2)  Mitf.  Ch.  PL  79;   Buton  v.  "with  the  rule  in  the  text,  upon  the 
Ascough,  Finch.  R.  162;  Williams  mere  circiimstaDoe,  that  the  decree 
V.  Mellish,  1  Vem.  117;  Bishop  of  was  "for  a  great  sum  of  money  " 
Durham  v.  Liddell,  2  Br.  P.  C.  24.         (3)  Fitton  v.  Lord  Macclesfield,  1 

As  appears  in  Savil  v.  Daroey,  1      Vem.  264. 
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sureties,  for  satisfying  of  costs  and  damages  for  the 
delay,  if  it  be  found  against  him,"(l) 

No  decree  against  Act  of  Parliament. 

EuLE  6.  "No  decree  shall  be  made  upon  pretence  of 
equity  against  the  express  provision  of  an  Act  of 
Parhament ;  nevertheless,  if  the  construction  of  such 
Act  of  Parliament  hath  for  a  time  gone  away  in  gen- 
eral opinion  and  reputation,  and  after,  by  a  later  judg- 
ment hath  been  controlled,  then  rehef  may  be  given 
upon  matter  of  equity,  for  cases  arising  before  the 
said  judgment,  because  the  subject  was  in  no  de- 
fault. "(2) 

Imprisonment  for  breach,  strict,  but  close  confinement 
for  wilful  disobedience  only. 

EuLE  7.  "Imprisonment  for  breach  of  a  decree  is  in 
nature  of  an  execution,  and,  therefore,  the  custody 
ought  to  be  straight,  and  the  party  not  to  have  any 
liberty  to  go  abroad  but  by  special  license  of  the  Lord 
Chancellor;  but  no  close  imprisonment  is  to  be  but  by 
express  order  for  wilful  and  extraordinary  contempts 
and  disobedience  as  hath  been  used." 

Fines   pronounced    in    open   court  for  persistent   con- 
tempts. 

EuLE  8.  "In  case  of  enormous  and  obstinate  dis- 
obedience in  breach  of  a  decree,  an  injunction  is  to  be 
granted  subpoena  of  a  sum ;  and  upon  affidavit  or  other 

(1)  This   order  of  Lord  Bacon  Orders  of  Chancery,  pp.  812  and 

seems  to  have  been  repealed  by  866. 

general  orders  of  March  12th,  1700,  (2)  It  was  one  of  the  proTisions 

and  Oct  17th,  1741,  substituting  a  of  Oliver  OromweU's  ordinance  for 

deposit  with  the  register  of   fifty  regulating  the  court  of  chancery, 

pounds  before  any  bill  of  review  or  '*  that  no  decree  be  made  in  chan- 

supplemental  bill   in   the   nature  eery  against  an  act  of  parliament'* 
thereof  be  allowed.    See  Beames* 
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suflBoient  proof  of  persisting  in  contempts,  fines  are  to 
be  pronounced  by  the  Lord  Chancellor  in  open  Court, 
and  the  same  extracted  down  into  the  Hanaper,  if 
cause  be,  by  a  special  order.  "(1) 

Writ  of  execution   for   possession   of  lands.    Mode   of 
execution  in  such  cases. 

EuLE  9.  "In  case  of  a  decree  made  for  the  possession 
of  land,  a  writ  of  execution  goeth  forth;  and,  if  that 
be  disobeyed,  then  process  of  contempt,  according  to 
the  course  of  the  Court  against  the  person  to  commis- 
sion of  rebeUion;  and  then  a  Sergeant  at  Arms  by 
special  warrant ;  and  incase  the  Sergeant  at  Arms  can- 
not find  him,  or  be  resisted,  upon  the  coming  in  of  the 
party  and  his  commitment,  if  he  persist  in  disobedi- 
ence, an  injunction  is  to  be  granted  for  the  possession, 
and  in  case  that  also  be  disobeyed,  then  a  commission 
to  put  him  in  possession.  "(2) 

Contemner  not  enlarged  until  decree  executed,  except 
'  as  to  parts  to  be  performed  in  futuro. 

EuLE  10.  "Where  the  party  is  committed  for  breach 
of'  a  decree,  he  is  not  to  be  enlarged  until  the,  decree 
be  fully  performed  in  all  things  which  are  to  be  done 
presently. 

But,  if  there  be  other  parts  of  the  decree  to  be  per- 
formed at  days  or  times  to  come,  then,  he  may  be 
enlarged  by  order  of  Court  upon  a  recognizance,  with 
sureties,  to  be  put  in  for  the  performance  de  futurOj 
otherwise  not.  "(3) 

(1)  Harrison's  Fr.  331;  Newland's  mission  to  some  justice  of  the  peace 
Pr.  193.  to  put   the  party   in    possession. 

(2)  If  the  injunction  to  deliver  up  W&t's  Symbol  (2d  Pt.)  189;  Boles 
possession  be  disobeyed,  after  it  is  v.  Walley,  Gary's  R  53. 

served  and  oath  made  thereof,  the  (3)  In  Forum  Romanum,  p.  191, 
court  in  that  case  granted  a  com-      it  is  said  "  the  ancient  way  of  pun- 
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Process  ad  audiendum  judicium. 

EuLE  11.  "Where  causes  come  to  a  hearing  in  Court, 
no  decree  bindeth  any  person  who  was  not  served  with 
process  ad  audiendum  judicium^  according  to  the 
course  of  the  Court,  or  did  appear  in  person  in  Court." 

Grantee   before  suit   not   served   nor  bound.    Grantees 
pending  suit  bound  by  decree.  • 

EuLE  12.  "No  decree  bindeth  any  that  cometh  in  bona 
fide^  by  conveyance  from  the  defendant  before  the  bill 
exhibited,  and  is  made  no  party,  neither  by  bill,  nor 
order:  but  where  he  comes  inpendente  Lite^  and,  while 
the  suit  is  in  full  prosecution,  and  without  any  color  of 
allowance  or  privity  of  the  Court,  there  regularly  the 
decree  bindeth ;  but,  if  there  were  any  intermission  of 
suit,  or  the  Court  made  acquainted  with  the  convey- 
ance, the  Court  is  to  give  order  upon  the  special  matter 
according  to  justice. "(1) 

Where   cause   dismissed  on   hearing  not   again   heard, 
except  on  bill  of  review. 

EuLE  13.  "Where  causes  are  dismissed  upon  full 
hearing,  and  the  dismission  signed  by  the  Lord  Chan- 
cellor, such  causes  shall  not  be  retained  again,  nor 
new  bill  admitted,  except  it  be  upon  new  matter,  hke 
to  the  case  of  the  bill  of  review." 


ishingthe  contumacy  was  by  im- 
prisonment; but,  after  the  seques- 
tration process  obtained,  then  it 
was  not  thought  enough  to  punish 
the  evil  conscience  of  the  party  by 
imprisonment,  but  likewise  to  com- 
pel him,  when  he  appeared  to  l}e  a 
prisoner,  to  make  satisfaction."  See 
also  192,  Forum  Eomanum,  note. 


This  section  of  Lord  Bacon's  or- 
der was  further  enforced  by  Lord 
Clarendon's  orders.  Beames'  Or- 
ders of  Chancery,  p.  208. 

(1)  This  particular  ordinance  is 
the  subject  of  the  foregoing  Treat- 
ise on  Lis  Pendens,  and  has  been 
presented  in  aU  its  phases,  in  the 
body  of  this  work. 
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When  case  dismissed  not  on  hearing,  new  bill  dis- 
missed or  retained  according  to  justice. 

KuLE  14.  "In  case  of  other  dismissions  which  are 
not  upon  hearing  of  the  cause,  if  any  new  bill  be 
brought,  the  dismission  is  to  be  pleaded:  and  after 
reference  and  report  of  the  contents  of  both  suits,  and 
consideration  taken  of  the  causes  of  the  former  dismis- 
sion, the  Court  shall  rule  the  retaining  or  dismissing  of 
the  new  bill,  according  to  justice  and  the  nature  of 
the  case."(l) 

Suits  on  nuncupative  wills,  parol  leases,  long  leases, 
perpetuities,  remainders,  for  brokage,  rewards  of 
marriage,  wagers,  sales  of  office,  etc.,  contract  upon 
usury,  dismissed  on  motion.  Suits  under  ten 
pounds  regularly  dismissed. 

Rule  15.  "All  suits  grounded  upon  wills  nuncupa- 
tive, (2)  leases  parol, (3)  or  upon  long  leases  that  tend 
to  the  defacing  of  the  King's  tenures, (4)  for  the  estab- 
lishing of  perpetuities,  or  grounded  upon  remainders 
put  into  the  Crown  to  defeat  purchasers,  or  for  brokage 
or  rewards  to  make  marriages,  or  for  bargains  at  play 
and  wagers ;  or  for  bargains  for  offices  contrary  to  the 


(1)  Mitf.  Oh.  PL  195  and  196.  A 
diBmission  for  want  of  prosecntion 
upon  an  interlocutory  order  is  not 
pleadable.  Forum  Romanum,  201; 
Brandlyn  v.  Ord,  1  Atk.  571;  Pret- 
tyman  v.  Prettyman,  1  Vem.  309; 
Anon.  1  Ch.  Ca.  155. 

(2)  The  statutes  29  Oas.  2  0.  3 
and  4  and  5  Ann.  0. 16,  materially 
altered  the  old  laws  on  the  subject 
of  nuncupative  wills. 

(3)  Since  the  Statute  of  Fraud, 
29  Oas.  2,  0.  3,  all  interest  in  lands, 
etc.,  except  le&ses  for  throe  years, 
had,to  be  in  writing.    The  doctrine 


of  part  performance  has  been  al- 
lowed to  take  cases  out  of  that  stat- 
ute, and  there  is  no  case  known  to 
have  been  decided,  where  that  doc- 
trine waa  not  applicable  to  chattels. 
(4)  In  Hire  v.  Wordall,  Tuth.  121, 
the  reporter  states  the  lease  was 
for  1,000  years,  "which  is  most  com- 
monly to  prevent  the  kinjj's  right" 
And  in  Risden  v.  Tuffin,  Tuth.  122, 
it  is  said  there  is  no  relief  in  equity 
touching  leases  of  one  thousand 
years,  because  they  tend  to  defraud 
the  Crown. 
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statute  of  2  Edw.  6,(1)  or  for  contracts  upon  usury(2) 
or  simony,  are  regularly  to  be  dismissed  upon  motion, 
if  they  be  the  sole  effect  of  the  bill,  and  if  there  be  no 
special  circumstances  to  move  the  Court  to  allow  them 
a  proceeding;  and  all  suits  under  the  value  of  ten 
pounds  are  regularly  to  be  dismissed.  "(3) 

Dismissions  at  first  of  cause  and  not  after  examination, 
except  for  special  cause. 

EuLE  16.  "Dismissions  are  properly  to  be  prayed 
and  had,  either  upon  hearing,  or  upon  plea  unto  the 
bill,  when  the  cause  comes  first  into  the  Court; 
but  dismissions  are  not  to  be  prayed  after  the  parties 
have  been  at  charges  of  examination  except  it  be  upon 
special  cause." 

Dismissals  of  course  without  motion  for  non-prosecu- 
tion, after  answer  for  one  term.  After  replication 
not  without  motion  and  order. 

EuLE.  17.  "If  the  plaintiff  discontinue  by  prosecu- 
tion, after  all  the  defendants  have  answered  above  the 
space  of  one  whole  term,  the  cause  is  to  be  dismissed 
of  course,  without  any  motion;  but,  after  replication 
put  in,  no  cause  is  to  be  dismissed,  without  motion  and 
order  of  the  Court.  "(4) 


(1)  5th  and  6th  Edw.,  6  0.  16; 
Earl  of  Kingston  v.  Pierrepont,  1 
Vem.  5;  Law  v.  Law,  Talbot,  140; 
Harrington  v.  Du  Chatel,  1  Bro. 
C.  a  124;  Bellamy  v.  Burrow,  Tal- 
bot, 180;  Morris  r.  M'BnUook,  1 
Arab.  435;  Thrale  v.  Ross,  3  Bro.  0. 
O.  57;  Ive  v.  Ash,  Pinch  Prac.  Ch. 
199;  Berrisford  v.  Done,  1  Vem.  98. 

(2)  So  early  as  37  Eliz.  the  conrt 
relieved  from  nsurions  contract,  on 
payment  of  money  advanced.  Tnth. 


(Transact.)  134;  1  Forb.  Tr.  25,139, 
140,  237. 

(3)  There  were  exceptions  to  the 
rule,  one  of  which  was  when  the 
suit  was  for  the  benefit  of  the  poor 
or  for  charity.  Parrot  v.  Pawlet, 
Gary,  147. 

Another  was  where  the  bill  was 
brought  to  establish  a  right 

(4)  Harrison's  Pr.  Ch.  313  et  seq,; 
Newland's  Pr.  106  etseq,;  Forum 
Bomanum,  114. 


LOSD  bacon's  ordinances.  449 

If  suits  at  Common  Law  and  in  Chancery  for  same 
cause,  plaintiff  must  elect. 

Rule  18.  "Double  vexation  is  not  to  be  admitted : 
but  if  the  party  sue  for  the  same  cause  at  Common  Law 
and  in  Chancery,  he  is  to  have  a  day  given  to  make  his 
election  where  he  will  proceed;  and,  in  default  of  such 
election,  to  be  dismissed." 

Upon  special  certiorari  plaintiff  must  give  bond  to  make 
proof  v^ithin  fourteen  days.  If  not  done,  it  must 
be  upon  certificate  dismissed. 

EuLE  19.  "Where  causes  are  removed  by  special 
certiorari  upon  a  bill  containing  matter  of  equity, 
the  plaintiff  is,  upon  receipt  of  his  writ,  to  put  in  bond 
to  prove  his  suggestion  within  fourteen  days  after  the 
receipt,  which,  if  he  do  not  prove,  then,  upon  certifi- 
cate from  either  of  the  examiners  presented  to  the 
Lord  Chancellor,  the  cause  shall  be  dismissed  with 
costs,  B,Tid procedendo  to  be  granted." 

No  injunctions  \ipon  private  petition. 

EuLE  20.  "No  injunction  of  any  nature  shall  be 
granted,  revived,  dissolved  or  stayed,  upon  any  private 
petition.  "(1) 

No  injunctions  against  suits  at  law,  except  on  a  matter 
confessed  or  of  record.  Plain  writing  when  in  con- 
tempt, or  debts  stale,  or  death  before  suit. 

EuLE  21.  "No  injunction  to  stay  suits  at  the  law 
shaU  be  granted  upon  priority  of  suit  only,  or  upon 
surmise  of  the  plaintiff's  biU  onlfr,  but  upon  matter 
confessed  in  the  defendant's  answer  or  matter  of 
record,  or  writing  plainly  appearing,  or  when  the  de- 

(1)  1  Turn.  Pr.  Oh.  p.  244,  note;      Nicholls  v.  Kearsly,  2  Dick.  645; 
Mayor  of  London  v.  Bolt,  5  Vea      Harris,  Pr.  541. 
129;  Mason  v,  Murray,  2  Dick.  536; 

28 
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fendant  is  in  contempt  for  not  answering,  or  that  the 
debt  desired  to  be  stayed  appeareth  to  be  old  and  hath 
slept  long,  or  the  creditor  or  the  debtor  hath  been 
dead  some  good  time  before  the  suit  brought." 

Injunctions  against  suits  at  Common  Law  when  de- 
fendant appears  not,  fails  to  answer,  is  attached, 
takes  oath,  etc.,  sues  at  Common  Law,  etc.,  or  is 
beyond  seas,  granted  until,  etc.  Upon  answer  with- 
out motion,  etc.,  injunction  dissolved  without  special 
order,  etc. 

KuLE  22.  "Where  the  defendant  appears  not  but 
sits  an  attachment ;  or  when  he  doth  appear,  and  de- 
parts without  answer,  and  is  under  attachment  for 
not  answering;  or  when  he  takes  oath  he  cannot  an- 
swer without  sight  of  evidenoes  in  the  country;  or 
where  after  answer  he  sues  at  Common  Law  by  attor- 
ney, and  absents  himself  beyond  sea;  in  these  cases 
an  injunction  is  to  be  granted  for  the  stay  of  all  suits 
at  the  Common  Law,  until  the  party  answer,  or  appeal- 
in  person  in  Court,  and  the  Court  give  further  order : 
but,  nevertheless,  upon  answer  put  in,  if  there  be  no 
motion  made  the  same  term,  or  the  next  general  seal 
after  the  term,  to  continue  the  injunction,  in  regard 
of  the  insufficiency  of  the  answer  put  in,  or  in  regard 
of  the  matter  confessed  in  the  answer,  then,  the  in- 
junction to  die  and  dissolve  without  any  special  order." 

If  like  suit  to  stay,  etc.,  in  Chancery  by  scire  facias, 
privilege,  English  bill,  suits  stayed  by  order,  etc. 

EuLE  23.  "In  the  case  aforesaid,  where  an  injunc- 
tion is  to  be  granted  for  stay  of  suits  at  the  Common 
Law,  if  the  like  suit  be  in  the  Chancery,  either  by  scire 
facias,  or  privilege,  or  English  bill,  then,  the  suit  is  to 
be  stayed  by  order  of  the  Court  as  it  is  in  other  Courts 
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by   injunction;   for  that  the  Court   cannot  enjoin 
itself.  "(1) 

If  no  prosecution  for  three  terms,  injunction  dissolves 
without  motion. 

Rule  24.  "Where  an  injunction  hath  been  obtained 
for  stay  of  suits,  and  no  prosecution  is  had  for  the 
space  of  three  terms,  the  injunction  is  to  fall  of  itself 
without  further  motion."- 

After  arrest  for  debt,  principal  money  brought  into  court, 
except  debt  shown  clearly  inequitable,  or  injunction 
dissolved. 

EuLB  25.  "Where  a  bill  comes  in  after  an  arrest  at 
the  Common  Law  for  a  debt,  no  injunction  shall  be 
granted  without  bringing  the  principal  money  into 
Court,  except  there  appear  in  the  defendant's  answer, 
or  by  sight  of  writings,  plain  matter  tending  to  dis- 
charge the  debt  in  equity;  but,  if  an  injunction  be 
awarded  and  disobeyed,  in  that  case  no  money 
shall  be  brought  in  or  deposited  in  regard  of  the 
contempt." 

No  injunction  for  possession  before  decree,  except  pos- 
session for  three  years  before  bill  upon  same  title, 
and  not  by  lease  or  otherwise. 

EuLE  26.  "Injunctions  for  possession  are  not  to 
be  granted  before  a  decree,  but  where  the  possession 
hath  continued  by  the  space  of  three  years,  before 
the  bill  exhibited  and  upon  the  same  title,  and  not 
upon  any  title  by  lease,  or  otherwise,  determined." 

(1)  "  A  suit  by  English  bill  by  in  the  French  or  Norman  tongue, 

way  of  distinction  from  the  pro-  and  afterwards  in  the  Latin,  in  the 

ceedings  in  suit  within  the  ordinary  same  manner  as  the  pleadings  in 

jurisdiction  of  the  court,  which  tiU  the  other  courts  of  common  law." 
the  statute  of  4  Geo.  2  0.  26  were         Mitf.  Oh.  PL  P.  7. 
entered  andenroUed  more  anciently 
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Sequestration  of  the  lands  when  contempt,  non  est  in- 
vehtus,  resistance,  etc.,  or  rescue,  or  surrender 
within  the  year. 

EuLE  27.  "In  case  where  the  defendant  sits  all  the 
process  of  contempt,  and  cannot  be  found  by  the 
Sergeant  at  Arms,  or  resists  the  Sergeant,  or  makes 
rescue,  a  sequestration  shall  be  granted  of  the  land  in 
question;  and,  if  the  defendant  render  not  himself 
within  the  year,  then,  an  injunction  for  the  posses- 
sion." 

Injunctions  against  felling  timbe^,  ploughing,  etc.,  main- 
taining inclosures,  etc.,  allowed  accprding  to  cir- 
cumstances, but  not  where  defendant  claims  estate 
of  inheritance,  etc. 

EuLE  28.  "Injunctions  against  felling  of  timber, 
ploughing  up  of  ancient  pastures,  or  for  the  maintain- 
ing of  inclosures,  or  the  like,  shall  be  granted  accord- 
ing to  the  circumstances  of  the  case :  but  not  in  case 
where  the  defendant  upon  his  answer  claimeth  an 
estate  of  inheritance,  except  it  be  where  he  claimeth 
the  land  in  trust,  or  upon  some  other  special  ground." 

No  sequestration,  except  as  to  property  in  suit. 

EuLE  29.  "No  sequestration  shall  be  granted  but  of 
lands,  leases,  or  goods  in  question, (1)  and  not  of  any 
other  lands  or  goods,  not  contained  in  the  suits." 

Where  decree  for  rent  of  lands,  lands  sequestrated. 

EuLE  30.  "Where  a  decree  is  made  for  rent  to  be 
paid  out  of  land,  or  a  sum  of  money  to  be  levied  out 
of  the  profits  of  land,  there  a  sequestration  of  the 
same  lands,  being  in  the  defendants'  hands,  may  be 
granted." 

(1)  Hide  V.  Pettit,  1  Ch.  Ca.  91;  Harris,  Pr.  132. 
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If 

Chancery  gives  remedy  when  Provincial  Counsel,  Court 
of  Requests,  or  Queen's  Court  are  interrupted. 

EuLE  31.  "Where  the  decrees  of  the  Provincial 
Counsel,  or  of  the  Court  of  Request^,  (1)  or  the  Queen's 
Court,  are  by  continuancy  or  other  means  interrupted, 
there  the  Court  of  Chancery,  upon  a  bill  preferred  for 
corroborations  of  the  same  jurisdictions,  decrees,  and 
sentences,  shall  give  remedy. " 

Decrees  in  causes  in  other  courts  first  read  before  de- 
termined. 

RuLfi  32.  "Where  any  cause  comes  to  a  hearing 
that  hath  been  formerly  decreed  in  any  other  of  the 
King's  Courts  of  Justice  at  Westminster,  such  decree 
shall  be  first  read,  and  then  to  proceed  to  the  rest  of 
the  evidence  on  both  sides. " 

Bonds  to  prove  suggestions  of  bill  when  re-hearings. 

KuLE  33.  "Suits  after  judgment  may  be  admitted 
according  to  the  ancient  custom  of  the  Chancery,  and 
the  late  royal  decision  of  his  Majesty  of  record  after 
solemn  and  great  dehberation :  but,  in  such  suits,  it  is 
ordered,  that  bond  be  put  in  with  good  sureties  to 
prove  the  suggestions  of  the  bill." 

Decrees  to  correct  injunctions  against  judgments  shall 
not  avoid  or  weaken  the  judgment. 

Rule  34.  f 'Decrees  upon  suits  brought  after  judg- 
ment shall  contain  no  words  to  make  void  or  weaken 
the  judgment,  but  shall  only  correct  the  corrupt  con- 
science of  the  party,  and  rule  him  to  make  restitu- 

(1)   Curia  Requisitionum,   the  note  (/i). 

Court   of    Requests,   a   court    of  This   court  was  virtually  abol- 

equity  said  to  be  of  the  same  na-  ished  by  Stat  12,  Car.  I.  C.  10. 

ture  as  the  court  of  chancery,  but  For  instances  of  its  proceedingrs 

inferior  to  it.  see  Troth.  (Transact)  24, 64,  65,  66 

4  Just  96,  97;  3  BL  Ck>mn.  50,  68  and  lia 
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tion,  or  perform  other  acts,  accordiHg  to  the  equity  of 

the  case." 

Registers  are  to  be  sworn. 

EuLE  35.  "The  registers  are  to  be  sworn,  as  hath 
been  lately  ordered.  "(1) 

The  court  to  be  informed  of  last  order,  or  order  set 
aside.     Made  the  duty  of  registers. 

KuLE  36.  "If  any  order  shall  be  made,  and  the  Court 
not  informed  of  the  last  material  order  formerly  made, 
no  benefit  shall  be  taken  by  such  order,  as  granted  by 
abuse  and  surreptition ;  and  to  that  end,  the  registers 
ought  duly  to  mention  the  former  order  in  the  latter." 

Orders  explained  in  court.    Registers  to  set  down  orders 
truly,  etc. 

EuLE  37.  "  No  order  shall  be  explained  upon  any  pri- 
vate petition,  but  in  Court  as  they  are  made;  and  the 
register  is  to  set  down  the  orders  as  they  were  pro- 
nounced by  the  Court  truly  at  his  peril,  without  troub- 
ling the  Lord  Chancellor  by  any  private  attending  of 
him  to  explain  his  meaning;  and  if  any  explanation  be 
desired,  it  is  to  be  done  by  public  motion,  where  the 
other  party  may  be  heard." 

Registers  keep  copy  of  orders  delivered  to  parties  and 
why.  1 

EuLE  38.  "  No  draught  of  any  order  shall  be  deliv- 
ered by  the  register  to  either  party,  without  keeping  a 
copy  by  him ;  to  the  end,  that  if  the  order  be  not 
entered,  nevertheless,  the  Court  may  be  informed  what 
was  formerly  done,  and  not  put  to  new  trouble  and 

(1)  It  is  said  that  in  the  40th  of      and  about  1618  foar  deputy  regis- 
Elizabeth  there  was  but  one  regis-      ters  were  appointed, 
ter,  but  that  in  Lord  Bacon^s  time 
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hearing,  and,  to  the  end  also,  that  knowledge  of  or- 
ders be  not  kept  back  too  long  from  either  party,  but 
may  presently  appear  at  the  office." 

Opinion  of  court  on  leases  not  to  be  omitted  in  order  of 
reference.  Unless  directed  otherivise  registers  make 
full  memoranda,  etc. 

EuLE  39.  "Where  a  lease  hath  been  debated,  upon 
hearing  of  both  parties,  and  opinion  hath  been  deUv- 
ered  by  the  Court,  and,  nevertheless,  the  ciause  referred 
to  treaty,  the  registers  are  not  to  omit  the  opinion  of 
the  Court  in  drawing  of  the  order  of  reference,  except 
the  Court  doth  specially  declare,  that  it  be  entered 
without  any  opinion  either  way  >in  which  case,  never- 
theless, the  registers  are,  out  of  their  short  note,  to 
draw  up  some  more  full  remembrance  of  that  that 
passed  in  Court,  to  inform  the  Court,  if  the  cause  come 
back  and  cannot  be  agreed. " 

Registers  not  to  regard  interlineations  of  counsel. 

Rule  40.  "The  registers,  upon  sending  of  their 
draught  unto  the  counsel  of  the  parties,  are  not  to  re- 
spect the  interlineations  or  alterations  of  the  said 
counsel  (be  the  said  counsel  never  so  great),  further 
than  to  put  them  in  remembrance  of  that  which  was 
truly  delivered  in  Court,  and  so  to  conceive  the  order 
upon  their  oath  and  duty,  without  any  further  respect. " 

Registers  careful  in  draughting  decrees  and  to  advise 
Chancellor  of  important  ones.  ^ 

Rule  41.  "The  registers  are  to  be  careful  in  the 
penning  and  drawing  up  of  decrees,  and  special  mat- 
ters of  difficulty  and  weight,  and,  therefore,  when  they 
present  the  same  to  the  Lord  Chancellor,  they  ought 
to  give  him  understanding  which  are  those  decrees  of 
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weight,  that  they  maybe  read  and  reviewed,  before  his 
Lordship  sign  them." 

Decrees  to  be  presented  within  two  or  three  days  after 
term. 

Rule  42.  "The  decrees  granted  at  the  Rolls  are  to 
be  presented  to  his  Lordship  with  the  orders  whereupon 
they  are  di-awn,  within  two  or  throe  days  after  every 
term." 

Injunctions  with  orders  for  possession  or  stay  of  suits, 
etc.,  to  be  presented  before  signing. 

Rule  43.  "Ibjunctions  for  possession,  or  for  stay  of 
suits  after  verdict,  are  to  be  presented  to  his  Lordship, 
together  with  the  orders  whereupon  they  go  forth,  that 
his  Lordship  may  take  consideration  of  the  order  be- 
fore he  sign  them." 

Registers  to  set  down  grounds  in  special  cases   w^here 
rules  are  to  be  varied. 

Rule  44.  "Where  any  order  upon  the  special  natm-e 
of  the  case  shall  be  made  against  any  of  these  general 
rules,  there  the  register  shall  plainly  and  expressly  set 
down  the  particulars,  reasons,  and  grounds,  moving 
the  Court  to  vary  from  the  general  rule." 

No  references  to  Master  of  demurrers,    or  questions  of 
jurisdiction. 

Rule  45.  "No  reference  upon  a  demurrer,  or  ques- 
tion touching  the  jurisdiction  of  the  Court,  shall  be 
made  to  the  Masters  of  the  Chancery,  but  such  de- 
murrers shall  be  heard  and  ruled  in  Court,  or  by  the 
Lord  Chancellor  himself.  "(1) 

(1)  It  fieems,  that   in  tlio   Star  and  the  demurrer  be  to  the  jans- 

Chamber  it  was  usual  when  a  plea  diction  of  the  court,  then  it  was 

or  domurrer  was  put  into  the  form  deemed  fit  to  be  decided  in  open 

or  matter  of  the  bill,  to  refer  it  to  court"    2  ColL  Jur.  20;  Beames* 

the  jud^nnent  of    the   judges   or  Orders  of  Chancery,  pp.  173  and 

king's  counsel,   "except  the  plea  174. 
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Orders  nisi  confirming  report  not  less  than  seven  days. 
Rule  46.  "No  order  shall  be  made  for  the  confirm- 
ing or  ratifying  of  any  report^  without  day  first  given, 
by  the  space  of  a  seven-night  at  the  least,  to  speak  to  it 
in  Court.  "(1) 

No  reference  to  hear  and  determine  as  to  examination 
of  witnesses,  except  in  special  cases,  etc. 

EuLE  47.  "No  reference  shall  be  made  to  any  Mas- 
ters of  the  Court,  or  any  other  Commissioners,  to  hear 
and  determine,  where  the  cause  is  gone  so  far  as  to 
examination  of  witnesses,  except  it  be  in  special  cases 
of  parties  near  in  blood,  or  of  extreme  poverty,  or  by 
consent,  and  generally  reference  of  the  state  of  the 
cause,  except  it  be  by  consent  of  the  parties,  to  be 
sparingly  granted." 

Report  not  to  exceed  reference. 

EuLE  48.  "No  report  shall  be  respected  in  Court, 
which  exceedeth  the  warrant  of  reference." 

Not  to  report  synopsis  of  evidence,  but  opinion  or  other- 
wise, if  doubtful,  etc. 

EuLE  49.  "The  Masters  of  the  Court  are  required  not 
to  certify  the  state  of  any  cause,  as  if  they  would  make 
breviates  of  the  evidence  on  both  sides,  which  doth 
little  ease  the  Court,  but  with  some  opinion,  or  other- 
wise, in  case  they  think  it  too  doubtful  to  give  opin- 
ion, and,  therefore,  make  such  special  certificate,  the 
cause  is  to  go  on  to  a  judicial  hearing,  without  respect 
had  to  the  same." 

(1)  Mr.  Newland,  in  his  Oh.  Pr.  pertinence  of  pleadings,  or  on  the 

173,  says  that  an  order  to  confirm  insufficiency  of  an  answer  need  not 

a   master's  report,    "  is  necessary  be  confirmed,  nor  his  taxation  of 

only  where  the  report  is  to  be  the  costs,  nor  his  report  of  reoeiveHs 

ground  of  a  decree;"  therefore  his  account, 
report  on  the  alleged  scandal  orim- 
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In  cases  of  account  the  court  will  hear  and  then  refer 
with  directions,  except  both  parties  agree  otherwise. 

EuLE  50.  "Masters  of  account,  unless  it  be  in  very 
weighty  causes,  are  not  fit  for  the  Court,  but  to  be 
prepared  by  reference,  with  this  difference,  neverthe- 
less, that  the  cause  comes  first  to  a  hearing,  and,  upon 
the  entrance  into  a  hearing,  they  may  ireceive  some  di- 
rection, and  be  turned  over  to  have  the  accounts  con- 
sidered, except  both  parties  before  a  hearing  do  con- 
sent to  a  reference  of  the  examination  of  the  accounts 
to  make  it  more  ready  for  a  hearing. " 

The  like  course  before  two  Masters  for  examination  of 
court  rolls,  etc. 

Rule  51.  "The  like  course  to  be  taken  for  the  ex- 
amination of  Court-rolls,  upon  customs  and  copies, 
which  shall  not  be  referred  to  any  one  Master,  but  to 
two  Masters  at  the  least." 

In  references  of  answers  for  defects,  points  of  insuffi- 
ciency must  be  shown. 

EuLE  62.  "No  reference  to  be  made  of  the  insuffi- 
ciency of  an  answer,  without  shewing  of  some  partic- 
ular point  of  the  defect,  and  not  upon  surmise  of  the 
insufficiency  in  general. " 

Where  trust  confessed  reference  presently. 

EuLE  53.  "  Where  a  trust  is  confessed  by  the  defend- 
ant's answer,  there  needeth  no  farther  hearing  of  the 
cause,  but  a  reference  presently  to  be  made  of  the 
account,  and  so  to  go  oh  to  a  heaj-ing  of  the  accounts. " 

Where  no  probable  cause  plaintiff  pays  cost. 

EuLE  54.  "In  all  suits,  where  it  shall  appear  upon 
the  hearing  of  the  cause,  that  the  plaintiff  had  not 
probabilem  causam  litigandiy  he  shall  pay  unto  t 
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defendant  his  utmost  costs  to  be  assessed  by  the 
Court.  'XI) 

Where  pleadings  too  lengthy  parties  and  counsel  fined. 

Rule  55.  "If  anyiill,  answer,  repUcation,  or  rejoin- 
der,  shall  be  found  of  an  immoderate  length,  both  the 
party  and  the  coonsel  under  whose  hand  it  passed, 
shall  be  fined." 

Pleadings  with  libelous,  slanderous,  impertinent  matter, 
etc.,  taken  from  file6,  etc.,  and  parties  punished,  etc., 
and  counselors,  etc.,  to  receive  reproof,  etc. 

Rule  56.  "If  there  be  contained  in  any  bill,  an- 
swer, or  other  pleadings,  or  interrogatory,  any 
matter  Ubelous  or  slanderous  against  such  as  are 
parties  to  the  suit,  upon  matters  impertinent,  or  in 
derogation  of  the  settled  authorities  of  any  of  his  Maj- 
esty's Courts,  such  bills,  answers,  pleadings,  or  inter- 
rogatories, shall  be  taken  oflf  the  file  and  suppressed, 
and  the  parties  severally  punished  by  commitment  or 
ignominy,  as  shall  be  thought  fit  for  the  abuse  of  the 
Court,  and  the  counselors  at  law  who  have  set  their 
hands  shall  likewise  receive  reproof  or  punishment,  if 
cause  be.  "(2) 


(1)  In  the  Star  Chamber,  if  it  ap- 
peared that  the  plaintiff  had  prob- 
abilem  causam  litigandi,  thou^rh 
the  court  could  not  decree  against 
defendant,  if  he  is  left  suspected, 
he  should  have  no  costa  2  Coll. 
Jur.  232. 

In  Vancouver  v.  Bliss,  11  Ves. 
458,  it  is  held  that  costs  in  eq- 
uity are  in  the  discretion  of  the 
court  upon  the  circumstances  of.  the 
case;  not  controlled  by  a  positive 


rule, as  at  law;  though  prima  facie, 
he  who  fails  is  liable  to  them,  and 
it  is  said,  that,  "  those  parties  who 
depend  upon  circumstances  to  gov- 
ern the  discretion  of  the  court  in 
withholding  the  costs,  have  it  im- 
posed on  them  to  show  the  exist- 
ence of  those  circumstances  in  a 
sufficient  degree  to  cut  down  the 
prima  facie  claim  of  coats." 

(2)  Rattray  v.  George,   16  Ves. 
232. 
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Demurrers  and  pleas  in  abatement  first  heard. 

EuLE  67.  "Demurrers  and  pleas  which  tend  to  dis- 
charge the  suit  shall  be  heard  first  upon  every  day  of 
orders,  that  the  subject  may  know  whether  he  shall 
need  farther  attendance  or  not. "  v 

Demurrer  to  defective  matter  contained  in  bill.  Plea  sets 
up  foreign  matter,  etc.,  without  oath,  if  of  record, 
otherwise  on  oath. 

EuLE  68.  "A  demurrer  is  properly  upon  matter  de- 
fective contained  in  the  bill  itself,  and  no  foreign 
matter, (1)  but  a  plea  is  of  foreign  matter  to  discharge 
or  stay  the  suit;(2)  as  that  the  cause  hath  been  for- 
merly dismissed,  or  that  the  plaintiff  is  outlawed,  or 
excommunicated,  or  there  is  another  bill  depending 
for  the  same  cause,  or  the  like;  and  such  plea  may  be 
put  in  without  oath,  in  case  where  the  matter  of  the 
plea  appears  upon  record ;  but,  if  it  be  anything  that 
doth  not  appear  upon  record,  the  plea  must  be  upon 
oath." 

Plea  of  outlawry  sub  pede  sigilli;  of  excommunication, 
without  seal  of  ordinary. 

EuLE  69.  "No  plea  of  outlawry  shall  be  allowed 
without  pleading  the  record  sub  pede  sigilli;  nor  plea 
of  excommunication  without  the  seal  of  the  ordinary." 

Demurrer  dismissed,  on  demurrer  under  fifteenth  rule. 

EuLE  60.  "Where  any  suit  appeareth  upon  the  bill 
to  be  of  the  natures  which  are  regularly  to  be  dis- 
missed, according  to  the  16th  ordinance,  such  matter 
is  to  be  set  forth  by  way  of  demurrer." 

(1)  2  ColL  Jnr.  164;  Mitf.  Oh.  (2)  2  Coll.  Jur.  164;  Mitf.  Ch, 
PL  13, 14.  PL  14, 15. 


LORD  bacon's  ordinances.  461 

Upon  insufficient  answer  defendant  pays  single  costs,  then 
double  costs,  etc.  If  answer  certified  sufficient, 
plaintiff    pays  costs. 

EuLE  61.  "  Where  an  answer  shall  be  certified  insuf- 
ficient, the  defendant  is  to  pay  costs ;  and  if  a  second 
answer  be  returned  insufficient  in  the  points  before 
certified  insufficient,  then  double  costs ;  and  upon  the 
third,  treble  costs;  and  upon  the  fourth,  quadruple 
costs;  and  then  to  be  committed  also  until  he  hath 
made  a  perfect  answer,  and  to  be  examined  upon  inter- 
rogatories touching  the  points  defective  in  his  answer ; 
but  if  any  answer  be  certified  sufficient,  the  plaintiff  is 
to  pay  costs." 

Replication  admits  answer  sufficient. 

EuLE  62.  "No  insufficient  answer  can  be  taken  hold 
of  after  replication  put  in;  because  it  is  admitted  suf- 
ficient by  the  rephcation." 

Answer  to  direct  charge  must  be  direct,  and  not  upon 
belief;  denial  not  by  way  of  negative  pregnant.  Tra- 
verse not  literally  in  language  of,  but  in  substance. 

EuLE  63.  "An  answer  to  a  matter  charged,  as  the 
defendant's  own  fact  must  be  direct,  without  saying, 
it  is  to  his  remembrance,  or  as  he  believeth,  if  it  be 
laid  as  done,  within  seven  years  before ;  if  the  defend- 
ant deny  the  fact,  he  must  traverse  it  directly,  and 
not  by  way  of  negative  pregnant ;  as,  if  a  fact  be  laid 
to  be  done  with  diverse  circumstances,  the  defendant 
may  not  traverse  it  literally  as  it  is  laid  in  the  bill,  but 
must  traverse  the  point  of  substance;  so,  if  he  be 
charged  with  the  receipt  of  £100,  he  must  traverse 
that  he  hath  not  received  <£100,  nor  any  part  thereof ; 
and,  if  he  have  received  part,  he  must  set  forth  what 
part. " 
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When  hearing  on  bill  and  answer,  answer  must  admit 
bill  true  in  all  parts. 

EuLE  64.  "If  a  hearing  be  prayed  upon  bill  and  an- 
swer, the  answer  must  be  admitted  to  be  true  in  all 
points,  and  a  decree  ought  to  be  made,  but  upon  hear- 
ing the  answer  read  in  Court." 

When  defendant  does  not  appear  his  answer  must  be  read. 

Rule  65.  "  Where  no  counsel  appears  for  the  defend- 
ant at  the  hearing,  and  the  process  appears  to  have 
been  served,  the  answer  of  such  defendant  is  to  be 
read  in  Court. " 

No  new  matter  in  replication,  except  in  avoidance. 

Rule  66.  "No  new  matter  is  to  be  contained  in  any 
replication,  except  it  be  to  avoid  matter  set  forth  in 
the  defendant's  answer.  "(1) 

All  copies  must  contain  fifteen  lines  per  page  subscribed 
by  name  of  principal  clerk. 

Rule  67.  "All  copies  in  Chancery  shall  contain  fif- 
teen Unes  in  every  sheet  thereof,  written  orderly,  and 
unwastef ully,  unto  which  shall  be  subscribed  the  name 
of  the  principal  clerk  of  the  office  where  it  is  written, 
or  his  deputy,  for  whom  he  will  answer,  for  which 
subscription  only  no  fee  at  all  shall  be  taken." 

Interrogatories  accompany  commission  to  examine  wit- 
nesses. Depositions  must  be  comprised  in  one 
roll,  or  each  roll,  signed,  etc. 

Rule  68.  "All  commissions  for  examination  of  wit- 
nesses shall  be  super  interr.  inclusis  only,  and  no  re- 

(1)  Forum  Bomannm,  108;  Good-  the  defendant's  plea  and  demurrer 

fellow  V,  Marshall,  1  Ch.  Oa.  197.  were  allowed. 

In  that  case  the  plaintiff  having  Finch.  426;  2  ColL  Jur.  19L 
put  new  matter  into  his  replication, 
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turn  of  depositions  into  the  Court  shall  be  received, 
but  such  only  as  shall  be  either  comprised  in  one  roll 
subscribed  with  the  name  of  the  commissioners,  or 
else  in  divers  rolls,  whereof  each  one  shall  be  so  sub- 
scribed. "(1) 

If  plaintiff  do  not  produce  witnesses  on  commission  to 
examine,  no  new  commission  granted  except  the 
fault  was  defendant's.  May  examine  in  court  upon 
former  interrogatories,  etc. 

EuLE  69.  "If  both  parties  join  in  commissions,  and, 
upon  warning  given,  the  defendant  bring  his- commis- 
sioners, but  produceth  no  witnesses,  nor  ministereth 
interrogatories,  but  after  seek  a  new  commission,  the 
same  shall  not  be  granted;  but,  nevertheless,  upon 
some  extraordinary  excuse  of  the  defendant's  default, 
he  may  have  liberty  granted  by  special  order  to  ex- 
amine his  witnesses  in  Court  upon  the  former  interroga- 
tories, giving  the  plaintiff,  or  his  attorney  notice  that 
he  may  examine  also  if  he  will. " 

Defendant  not  to  be  examined  except  by  order  of  court 
and  upon  plaintiff's  offer  to  be  concluded. 

Rule  70.  "The  defendant  is  not  to  be  examined 
upon  interrogatories,  except  it  be  in  very  special 
•cases,  by  express  order  of  the  Court,  to  sift  out  some 
fraud,  or  practice  pregnantly  appearing  to  the  Court,  or 
otherwise,  upon  offer  of  the  plaintiff,  to  be  concluded 
by  the  answer  of  the  defendant,  without  any  liberty 
to  disprove  such  answer,  or  to  impeach  him  after  of 
perjury." 

(1)  The  interrogatories  were  an-  commissions  for   the  examination 

oiently  annexed  to  the  commission,  of  witnesses  were  accompanied  by 

Forum  Bomanum,  126.  the  interrogatories  annexed. 

In  the  Star  Chamber  practice  aU  2  CoU.  Jnr.  202. 
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Decrees  of  other  courts  read  without  special  order; 
depositions  not ;  and  then  between  same  parties  and 
cause  of  action. 

EuLE  71.  "Decrees  in  other  Courts  may  be  read 
upon  hearing,  without  the  warrant  of  any  special 
order;  but  no  depositions  taken  in  any  other  Court 
are  to  be  read,  but  by  special  order ;  and,  regularly,  the 
Court  granteth  no  order  for  reading  of  depositions,  ex- 
cept it  be  between  the  same  parties,  and  upon  the 
same  title  and  cause  of  suit.  ''(1) 

No  impeachment  of  witnesses  except  by  special  order. 
■Rule  72.     "No  examination  is  to  be  had  of  the 
credit  of  any  witness,  but  by  special  order,  -which  is 
sparingly  to  be  granted.  "(2) 

Examination  of  witnesses  in  perpetuam  rei  memoriam, 
except  after  bill  and  ansv^er,  and  giving  the  names 
of  the  witnesses.  Deposition  to  be  used  only  in 
case  of  death,  age,  incompetency,  or  absence  from 
the  realm. 

Rule  73.  "Witnesses  shall  not  be  examined  in  per- 
petuam rei  memoriam,  except  it  be(3)  upon  the  ground 
of  a  bill  first  put  in  and  answer  thereunto  made,  and 
the  defendant  or  his  attorney  made  acquainted  with 
the  names  of  the  witnesses  that  the  plaintiff  would  have 
examined,  and  so  pubUcation  to  be  of  such  witnesses, 
with  this  restraint  nevertheless,  that  no  benefit  shall 
be  taken  of  the  depositions  of  such  witnesses,  in  case 
they  may  be  brought  viva  voce  upon  the  trial;  but 

(1)    Norcliff  r.  Worsley,  1  Ch.  579. 

Ca.  234;  Terwit  v,  Gresha  i',  1  Ch.  ;2)  White  v.  Fussell,  1  Ves.  and 

Ca.  73;  Cooke  r.  Fountains,  1  Vem*  Beam.  151;  Mill  v.  MillB,  12  Ves. 

^13;   Nevill   v.  Johnson,  2  Vem.  406,  and  notes. 

447;   Wilford  v    Beaseley,  3  Atk.  (3)  Mitf.  Ch.  PL  60;  Allan  v.  Al- 

500;  Lubiere  v,  Genou,  2  Vea  Sr.  Ian,  15  Yes.  13L 
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only  to  be  used  in  case  of  death  before  the  trial,  or  age, 
or  impotency,  or  absence  out  of  the  realm  at  the  trial/' 

Witnesses  not  examined  after  publication  except  by  con- 
sent or  special  order 

Bulb  74.  "No  witnesses  shall  be  examined  after 
publication,  except  it  be  by  consent,  or  by  special 
order  ad  informandum  conscientiamjudicis;  and  then 
to  be  brought  close  sealed  up  to  the  Court,  to  peruse 
or  pubUsh,  as  the  Court  shall  think  good.  *' 

Affidavit  not  taken  by  Masters,  touching  merits,  etc. 

EuLE  75.  "No  affidavit  shaU  be  taken  or  admitted 
by  any  Master  of  the  Chancery,  tending  to  the  proof 
or  disproof  of  the  title,  or  matter  in  question,  or 
touching  the  merits  of  the  cause ;  neither  shall  any 
such  matter  be  colorably  inserted  in  any  affidavit  for 
serving  of  process. " 

No  affidavit  taken  against  affidavit,  etc. 

EuLE  76.  ''No  affidavit  shall  be  taken  against  affi- 
davit, as  far  as  the  Masters  of  the  Chancery  can  have 
knowledge ;  and  if  any  such  be  taken,  the  latter  affi- 
davit shall  not  be  used  nor  read,  in  Court." 

Committed  for  contempt,  for  force,  if  words,  words  of 
scandal,  etc.  For  other  contempts,  attachments, 
examination  on  interrogatories  and  examination  con- 
fessed. Committed  if  confessed  or  proved.  Con- 
tempt discharged  for  non-prosecution. 

EuLE  77.  "In  case  of  contempts  granted  upon  force, 
or  ill  words,  upon  serving  of  process,  or  upon  words 
of  scandal  of  the  Court  proved,  by  affidavit,  the  party 
is  forthwith  to  stand  committed ;  but,  for  other  con- 
tempts against  the  orders  or  decrees  of  the  Court,  an 
attachment  goes  for  the  first  upon  affidavit  made,  and 
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then  the  party  is  to  be  examined  upon  interrogatories, 
and  his  examination  referred,  and,  if  upon  his  exam- 
ination he  confess  matter  of  contempt,  he  is  to  be 
committed;  if  not,  the  adverse  party  may  examine 
witnesses  to  prove  the  contempt;  and  therefore,  if  the 
contempt  appear,  the  party  is  to  be  committed;  but 
if  not,  or  if  the  party  that  pursues  the  contempt  do 
fail  in  putting  in  interrogatories,  or  other  prosecution 
or  fail  in  the  proof  of  the  contempt,  then,  the  party 
charged  with  the  contempt  is  to  be  discharged  with 
good  costs." 

Those  in  contempt  not  suffered  in  Court,  except  the 
Court  suspend  the  contempt. 

Rule  78.  "They  that  are  in  contempt,  especially  so 
far  as  proclamation  of  rebellion,  are  not  to  be  here,(l) 
neither  in  that  suit,  nor  any  other,  except  the  Court 
of  special  grace  suspend  the  contempt." 

Imprisonments  discharged,  etc.,  unless  for  disobedience 
to  decree  when  must  first  obey  decree.  May  be 
suspended  temporarily. 

Rule  79.  "Imprisonment  upon  contempt  for  mat- 
ters passed  may  be  discharged  of  grace  after  sufficient 
punishment,  or  otherwise  dispensed  with ;  but,  if  the 
imprisonment  be  for  not  performance  of  any  order  of 
the  Court  in  force,  they  ought  not  to  be  discharged 
except  they  first  obey :  but,  the  contempt  may  be  sus- 
pended for  a  time." 

(1)  In  Vowles  v.  Young,  9  Vea  102,  "  it  is  to  be  observed  as  a  gen- 

173,  Lord  Eldon,  says,  "  as  to  the  eral  rule,  that  the  contemner  who 

contempt,  the  general  rule  is,  that  is  in  contempt  is  never  to  be  heard 

the  parties  must  clear  their  con-  by  motion  or  otherwise,  till  he  hath 

tempt  before  they  can  be  heard."  cleared  his  contempt  and  paid  the 

It  is  said  also  in  Forum  Bomanum,  costs." 
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Injunctions,  etc.,  not  granted  upon  petition. 

Rule  80.  "Injunctions,  sequestrations,  dismissions, 
retainers  upon  dismissions,  or  final  orders,"  are  not  to 
be  granted  upon  petitions." 

No  former  order  to  be  altered,  etc.,  on  petition,  except 
for  small  stay  or  until  hearing  of  motion. 

Rule  81.  "No  former  order  made  in  Court  is  to  be 
altered,  crossed,  or  explained  upon  any  petition ;  but, 
such  orders  may  be  stayed  upon  petition  for  a  small 
stay,  until  the  matter  be  moved  in  Court." 

No  commission  for  examination  of  witnesses,  etc.,  upon 
petition,  except  upon  reference  to  and  certification 
of  clerk. 

Rule  82.  "No  commission  for  examination  of  wit- 
nesses shall  be  discharged,  nor  any  examinations  or 
depositions  shall  be'  suppressed  upon  petition,  except 
it  be  upon  point  of  course  of  the  Court  first  referred  to 
the  clerks,  and  certificate  thereupon." 

No  demurrer  overruled  upon  petition. 

Rule  83.  "No  demurrer  shall  be  overruled  upon 
petition." 

No  scire  facias  on  recognizances  not  enrolled,  nor  on 
one  enrolled,  except  on  examination  of  the  record, 
with  writ,  etc. 

Rule  84.  "No  scire  facias  shall  be  awarded  upon 
recognizances  not  enrolled,  nor  upon  vecognizauces 
enrolled ;  unless  it  be  upon  examination  of  the  record 
with  the  writ;  nor  no  recognizance  shall  be  enrolled 
after  the  year,  except  it  be  upon  special  order  from 
the  Lord  Chancellor." 
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Certain  writs  not  awarded  without  warrant  from  Lord 
Chancellor,  except  certain  writs  named. 

Rule  85.  "  No  writ  of  rte  exeat  regnumy  prohibition, (1) 
consultation  statute  of  Northampton,  ce;r<iorari  special, 
or  procedendo  special,  or  certiorari  or  procedendo  gen- 
eral, more  than  one  in  the  same  cause ;  habeas  corpus^ 
or  corpus  cum  causa;  vi  laica  removend;  restitution 
thereupon,  de  coronatore  et  viridario  eligendoy  in  case 
of  a  moving  de  homine  repleg.  a^ssiz.,  (2)  or  special 
patent,  inde  hallivo  amovend^  certiorari  super  presen- 
tationibus  fact^  coram  commissariis  sewardy  or  a^ 
quod  dampnum  shall  pass  without  under  the  Lord 
Chancellor's  hand  and  signed  by  him,  save  such  writs 
as  (of)  ad  guod  dampnum,  as  shall  be  signed  by  Master 
Attorney. " 

Rule  for  rights  of  privilege.  Suitors  and  witnesses 
protected  eundo,  redeundo  and  morando.  Inter« 
ference  with  privilege  a  contempt  of  court. 

Rule  86.  "  Writs  of  privilege(3)  are  to  be  reduced  to 
a  better  rule,  both  for  the  number  of  persons  that 
shall  be  privileged,  and  for  the  case  of  the  privilege ; 
and  as  for  the  number,  it  shall  be  set  down  by  schedule : 
for  the  case,  is  to  be  understood,  that  besides  parties 
privileged,  as  attendants  upon  the  Court,  suitors  and 
witnesses  are  only  to  have  privilege  ewnda^  redeundo^ 
et  morando,  for  their  necessary  attendance,  and  not 
otherwise ;  and  that  such  writ  of  privilege  dischargeth 

(1)  Worcester  v.  Bennett,  1  Dick.  Preo.  Oh.  492;  Treblecook's  Case,  1 
143;  Anon.  1  Vem.  801;  Hill  v.  Atk.  633;  Ezparte  Aahton,  1  Diok. 
Tamer,  1  Atk.  616;  Botherham  v.      2& 

Fanshaw,  3  Atk.  628;  Anon.  IP.  (3)  Bromley  v.  Holland,  5  Vea  2; 

Wms.  476;  Iveson  v.  Harris,  7  Vea  Moor  v.  Booth,d  Ve&  350;  Ezparte 

251.  Ledwich,  8  Ves.  598;  Sidigier  v. 

(2)  Atwood  V,   Atwood,   Finch,  Birch,  9  Ve&  69. 
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only  an  arrest  upon  the  first  process ;  but  yet  where  at 
such  times  of  necessary  attendance  the  party  is  taken 
in  execution,  it  is  a  contempt  to  the  Court,  and  accord- 
ingly to  be  punished.  "(1) 

Supplicavit  granted  only  on  certain  conditions. 

Rule  87.  "No  supplicavit  for  the  good  behavior 
shall  be  granted,  but  upon  articles  grounded  upon  the 
oath  of  two  at  the  least,  or  certificate  of  any  one  Justice 
of  Assize,  or  two  Justices  of  the  Peace,  with  affidavit, 
that  it  is  their  hands,  or  by  order  of  the  Star  Cham- 
ber(2)  or  Chancery,  or  other  of  the  King's  Courts. " 

No  recognizance,  etc.,  without  warrant  from  Lord  Chan- 
ceUor. 

Rule.  88.  "No  recognizance  of  the  good  behavior 
and  the  peace  taken  in  tha  country,  and  certified  into 
the  Petty-Bag,  shall  be  filed  in  the  year,  without  war- 
rant from  the  Lord  Chancellor.  "(3) 

Writs  ne  exeat  regnum,  how  granted  in  difiTerent  classes 
of  cases. 

• 

Rule  89.  "Writs  of  ne  exeat  regnum  are  properly 
to  be  granted,  according  to  the  suggestion  of  the  writ, 
in  respect  of  attempts  prejudicial  to  the  King  and 
State ;  in  which  case  the  Lord  Chancellor  will  grant 
them,  upon  prayer  of  any  of  the  principal  secretaries. 


(1)  This  writ  is  founded  on  the 
statute  21  Jac.  1  O.  S,  passed  abont 
five  years  after  the  making  of  this 
ordinance.  Eixparte  Ghunbleton,  9 
Mod.  232;  Hilton  v.  Biron,  3  Salk. 
248.  The  OolL  Jnr.  193,  carries 
eupplicavits  so  far  back  as  the  reign 
of  Hen.  VII.  and  Hen.  VIII.,  where 
both  parties,  plaintiff  and  defend- 
ant, were  bound  over  to  their  good 


behayior. 

(2)  The  Court  of  Star  Chamber 
was  erected  by  Stat.  3  Hen.  7,  C.  1, 
and  dissolved  by  8tat  16  and  17 
Car.  1,  C.  10,  repealing  the  former 
act  Lord  Coke  denies  this,  4  Inst 
62. 

(3)  Howden  v.  Bogers,  1  Ves.  & 
Beam.  129;  Dick  v,  Swinton,  1  Vea 
&  Beam.  137. 
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without  cause  shewing ;  or  upon  such  information  as  his 
Lordship  shall  think  of  weight :  but  otherwise  also  they 
may  be  granted,  according  to  the  practice  of  long  time 
used,(l)  in  case  of  interlopers  in  trade,  great  bankrupts, 
in  whose  estate  many  subjects  are  interested,  or  other 
cases  that  concern  multitudes  of  the  King's  subjects ; 
also,  in  case  of  duels  and  divers  others." 

Writs,  etc.,  filed  in  Chapel  of  RollSy  etc.  Depositions 
of  witnesses  remain  >vith  six  clerks. 

EuLE  90.  "All  writs,  certificates,  and  whatsoever 
other  process  ret.  coram  Bege  in  Ganc.  shall  be  brought 
into  the  Chapel  of  the  Kolls,  within  convenient  time 
after  the  return  thereof,  and  shall  be  there  filed,  upon 
their  proper  files  and  bundles,  as  they  ought  to.  be ; 
except  the  depositions  of  witnesses,  which  may  remain 
with  any  of  the  six  clerks  by  the  space  of  one  year 
next  after  the  cause  shall  be  determined  by  decree,  or 
otherwise  be  dismissed.  ** 

Writs  of  injunction  enlarged,  etc.  * 

EuLE  91.  "All  injunctions  shall  be  enrolled,  or  the 
transcript  filed,  to  the  end,  that  if  occasion  be,  the 
Court  may  take  order  to  award  writs  of  scire  facias 
thereupon,  as  in  ancient  time  hath  been  used." 

All  directions  to  sheriffs  to  return  writs  filed  in  regis- 
ter's ofRce  or  Petty  Bag.  All  recognizances  with  the 
clerks  of  the  Inrollment. 

EuLE  92.  "All  days  given  by  the  Court  to  sheriffs  to 
return  their  writs,  or  bring  their  prisoners  upon  writs 
of  privilege,  or  otherwise,  between  party  and  party, 

(1)  It  is  not  easy  to  fix  thc>  period  stance  known  was  in  the  case  of 
when  this  writ  was  first  a]) plied  to  HaseU  v.  Badick*  in  32  Elizabeth, 
civil   purposea.    The   earliest    in- 
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shall  be  filed  either  in  the  Register's  ofl&ce  or  in  the 
Petty  Bag  respectively ;  and  all  recognizances  taken 
to  the  King's  nse,  or  nnto  the  Court,  shall  be  duly 
enrolled  in  convenient  time  with  the  Clerks  of  the  In- 
rollment,  and  calendars  made  of  them ;  and  the  calen- 
dars every  Michaelmas  Term  to  be  presented  to  the 
Lord  Chancellor." 

Exceptions  only  in  certain  cases  where  decree  may  be 
entered  without  bill. 

Rule  93.  "In  case  of  suits  upon  the  commissions  for 
charitable  uses,  to  avoid  charge,  there  shall  need  no 
bUl,  but  only  exceptions  to  the  decree  and  answer 
forthwith  to  be  made  thereunto :  and  thereupon,  and 
upon  sight  of  the  inquisition,  and  the  decree  brought 
unto  the  Lord  Chancellor,  by  the  clerk  of  the  Petty 
Bag,  his  Lordship,  upon  perusal  thereof,  will  give 
order  under  his  hand  for  an  absolute  decree  to  be 
drawn  up." 

Proceedings  in  suit  for  commission  of  servers. 

Rule  94.  "Upon  suit  for  the  commission  of  sewers, 
the  names  of  those  that  are  desired  to  be  commis- 
sioners are  to  be  preferred  to  the  Lord  Chancellor  in 
writing:  then  his  Lordship  wiU  send  the  names  of 
some  Privy  Counsellor,  Lieutenant  of  the  Shire,  Jus- 
tices of  Assize,  being  resident  in  the  parts  for  which  the 
commission  is  prayed,  to  consider  of  them,  that  they 
be  not  put  in  for  private  respects ;  and  upon  the  return 
of  such  opinion,  his  Lordship  will  farther  order  for  the 
commission  to  pass. " 

New   commission   of  sewards    not   granted   except   for 
abuse  of  first  commission  or  other  weighty  ground. 

Rule  95.    "No  new  commission  of  sewards  shall  be 
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granted  while  the  first  is  in  force,  except  it  be 
upon  discovery  of  abuse  or  fault  in  the  first  commis- 
sioners, or  otherwise  upon  some  great  and  weighty 
ground, " 

Proceedings  in  petition  of  bankrupt. 

KuLB  96.  "  No  petition  of  bankrupts  shall  be  granted, 
but  upon  petition  first  exhibited  to  the  Lord  Chancel- 
lor, together  with  names  presented,  of  which  his  Lord- 
ship will  take  consideration,  and  always  single  some 
learned  in  the  law  with  the  rest,  yet  so  as  care  be 
taken,  that  the  same  parties  be  not  too  often  used  in 
commissions ;  and  hkewise  care  is  to  be  taken,  that 
bond  with  good  surety  be  entered  into,  in  two  hundred 
pounds  at  least,  to  prove  him  a  bankrupt.** 

Commission  of  delegates,  how  appointed. 

EuLE  97.  "  No  commission  of  delegates  in  any  case  of 
weight  shall  be  awarded,  but  upon  petition  preferred 
to  the  Lord  Chancellor  who  will  name  the  commis- 
sioners himself;  to  the  end,  that  they  may  be  persons 
of  convenient  quality;  having  regard  to  the  weight 
of  the  cause,  and  the  dignity  of  the  Court  from  whom 
the  appeal  is. " 

Defendants  may  defend  forma  pauperis.    How  plaintifis 
may  proceed  thus. 

EuLE  98.  "Any  man  shall  be  permitted  to  defend  in 
forma  patiperis  upon  oath  but  for  plaintiffs,  they  are 
ordinarily  to  be  referred  to  the  Court  of  Eequests,  or 
to  the  provincial  counsels,  if  the  case  arise  in  the  juris- 
dictions, or  to  some  gentlemen  in  the  country,  except 
it  be  in  some  specialcases  of  commiseration  or  potency 
of  the  adverse  party." 
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Licenses  to  clerk  for  losses  from  fire  or  water  granted, 
when  and  how. 

EuLE  99.  "Licenses  to  collect  for  losses  by  fire  or 
water,  are  not  to  be  granted,  but  upon  good  certificate, 
and  not  for  decays  of  suretyship,  or  debt,  or  any  other 
casualties  whatsoever :  and  they  are  rarely  to  be  re- 
newed'; and  they  to  be  directed  unto  the  county 
where  the  loss  did  arise,  if  it  were  by  fire,  and  the 
counties  that  abut  upon  it,  as  the  case  shall  require  : 
and  if  it  were  by  sea,  then  unto  the  county  where  the 
port  is  from  whence  the  ship  went,  and  to  some 
counties  adjoining." 

Exemplification,  how  made. 

EuLE  100.  "No  exemplification(l)  shall  be  made  of 
letters  patent  {inter  alia)  with  omission  of  the  general 
words ;  nor  of  records  made  void  or  cancelled ;  nor  of 
the  decrees  of  this  Court  not  inrolled ;  nor  of  deposi- 
tions by  parcel; (2)  nor  of  depositions  in  Court,  to 
which  the  hand  of  the  examiner  is  not  subscribed ;  nor 
of  records  of  the  Court,  not  being  inrolled  or  filed;  nor 
of  records  of  any  other  Court,  before  the  same  be  duly 
certified  to  this  Court,  and  orderly  filed  here ;  nor  of 
any  records  upon  the  sight  and  examination  of  any 
copy  in  paper,  but  upon  sight  and  examination  of  the 
original." 

(1)  An  '*  exemplification  "  is  the  must  be  inrolled  before  they  arc 

copy  or  example  of  a  matter  re-  exemplified.    Fisher  v.  Smith,  33 

corded  or  inrolled  as  decrees:  let-  Eliz.,  and  Attorney  General  v.  Tay- 

ters  paWt,  etc.,  and  is  made  out  or  lor,  Finch,  Free.  Ch.  59: 

copied  from  the  inrollment  thereof,  (2)   Backhouse  v,  Middleton,  1 

and  sealed  with  the   Great  SeaL  Ch.  Ga.  173;  Kinaston  v.  Derby,  1 

Therefore  all  decrees,  deeds,  etc.,  Ch.  B.  8. 
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Reservations  of  power  to  amend  or  add  to  ordinances. 

Rule  101.  "And,  because  time  and  experience  may 
discover  some  of  these  rules  to  be  inconvenient,  and 
some  other  to  be  fit  to  be  added ;  therefore,  his  Lordship 
intendeth,  in  any  such  case  from  time  to  time  to 
pubhsh  any  such  revocations  or  additions." 
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Plea  of  prior  action  pending S87-388 

Prior  action  must  be  interposed  in  limine  litis 389 

Plea  of  prior  action  pending,  not  good  unless  suits  the  same         890 

Plea  of  pendency  of  writ  of  error S95-89G 

Plea  of  prior  indictment _ S93 

Plea  of  prior  action,  when  service  in  first  suit  after  second 

.  commenced,  not  good 403 

Plea  of  prior  action,  when  debt  assigned  after  first  suit 

brought,  not  good 403-404 

Plea  of  prior  action  in  mandamus 404 
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other  his  deputy  for  same  cause,  not  good 405 

Plea  in,  of  prior  suit,  practice  at  law  as  to 431-432 

Plea  in,  of  prior  action,  is  a  plea  to  the  bill 411 

Plea  in,  of  prior  action,  how  differs  from  plea  to  the  jurisdic- 
tion   411 

Plea  in,  of  prior  action^  what  allegatipns  it  must  contain. . .  412-413 
Plea  in,  where  suits  brought  by  same  person  in  different  right, 

not  allowed 414 

Plea  in,  prior  suit  in  United  States  Court,  a  good  defense  in 

a  suit  in  a  State  court  within  district  of  former  court 419-420 

Plea  in,  of  suit  in  State  court,  a  good  defense  in  suit  in 

United  States  Court  embracing  former  court  in  district..  421 

Plea  in,  of  prior  suit,  not  good  in  junior  suit  where  parties  ' 

are  reversed _ ' 421 

Pleas  in,  to  be  first  heard - 460 

Plea  in,  of  prior  suit  in  a  foreign  tribunal,  not  a  defense 415-416 

Plea  in,  of  prior  suit  in  United  States  Court,  not  good  in 

State  court  out  of  district  of  former  court 417 

Plea  in,  of  prior  suit  in  State  court  not  good  in  United 
States  Court  not  embracing  former  court  within  its  dis- 
trict   417-419 

Plea  in,  of  prior  suit  at  law,  usually  not  good  in  a  chancery 

suit 422-423 

Flea  in,  of  prior  action,  only  good  where  both  suits  pond  in 
courts  of  equal  or  superior  jurisdiction 424-425 
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•  Pngcs. 

ABATEMENT.— Confinued. 

Flea  in,  of  prior  suit,  no  defense  in  a  cross-suit 425 

Flea  in,  of  prior  suit,  not  good  when  scope  of  suits  not  the 

same 425-427 

Effect  of  on  lis  pendens  illustrated 188  note  (1) 

Of  suit,  when  action  joint  and  one  defendant  dies  before 

service - — .— 825 

ACCEPTANCE, 

Of  service,  when  antedated,  lis   pendens  only  from  the 
time  of  acceptance - 100 

ACCOUNTING. 

In  cases  of,  the  court  should  give  directions  to  the  master. .         458 

ACT  OF  FARLIAMENT. 

Not  to  be  changed  by  decree  according  to  Lord  Bacon's 
roles,  but  might  be  construed,  when 444 

ACTION. 

Prior,  plead  in  abatement,  when ^ 387-888 

Defense  of  prior  pending,  can  not  be  made  by  motion 889  note 

Former,  when  not  a  bar 399 

Prior,  in  defense  of,  issue  as  to  debt ^... ^ 403 

Prior,  plea  of,  in  mandamus 404 

Defense  of  prior,  when  one  suit  against  an  officer  and  the 
other,  his  deputy  for  same  cause,  not  good 405 

ACTIONa 

In  personam,  not  lis  pendens 203,  204  and  note  1 

ADJUDICATION. 

Of  Appellate  Court,  final  and  conclusive  in  trial  court 223 

ADMINISTRATOR 

Suit  against,  involving  estate,  a  lis  pendens 222 

Suit  against,  in  foreign  county  to  which  not  a  party,  no  lis 

pendens -         223 

AGENT. 

Purchasing  tax  title  for  owner,  trustee  of  principal 258 

Knowledge  of,  binds  his  principal 265 

ALLEGATIONS. 

Of  plea  in  abatement,  prior  action,  what  they  must  be 412-413 

ALIMONT. 

And  maintenance,  bills  for,  do  not  generally  create  lis  pen- 
dens  - -  160  and  note,  and  164 

Bill  for,  when  a  lis  pendens 267 

ALIENATION. 

Pendente  lite,  prevented  by  lis  pendens 214 

AMENDMENT. 

Beservation  of  right  of,  in  Lord  Bacon's  rules 474 
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Pajrps. 

AMENDMENTS. 

Create  lis  pendens  from  filing 97,160,204-5 

Lis  pendens  of,  illustrated ' 98 

Filed  without  leave,  not  lis  pendens - 20D 

Of  bill,  under  lis  pend^us  statute,  require  new  notioe  of  lis 

pendens .* 882 

ANALOGY. 

By  limitation,  applied  to  lis  pendens 187 

ANNUITIES. 

Subject  to  lis  pendens -         125 

ANSWER 

Not  denying,  admits _ —  71  (note) 

In  reference  of,  to  master  for  insufficnenoy,  4®fecte  of  must 

be  pointed  out - 458 

Must  be  read  in  court  when  defendant  does  not  appear,  ao- 

cordingto  Lord  Bacon's  rules - 462 

Exceptions  to,  when  found  deficient,  single,  double,  treble, 

etc.,  under  Lord  Baoon's  rules 461 

Admitted  sufficient  by  replication 461 

To  direct  charge  in  bill  must  be  direct  and  not  upon  belief, 

etc _ -         461 

Must  be  admitted  to  be  true  on  hearing  on  bill  and  answer.         462 

APPEAL. 

Lis  pendensof 221 

When  a  federal  question,  lies  from  final  order  of  a  State  Sn* 

preme  Court - 228 

Purchaser  pendente  lite,  can  not  prosecute - 273 

Collusive,  dismissed  on  motion 273  and  note 

Lis  pendens  created  or  continued  by .-.         125 

APPELLATE  COURT. 

Decree  or  judgment  of,  by  equal  division  of  the  judges,  valid 

as  though  unanimous - - 429-430 

When  decision  of,  final 223 

When  it  remands  with  directions 299 

Presumes  proof  of  filing  notice  of  lis  pendens  under  lis  pen- 
dens statute,  in  court  below 881 

ARKANSAS. 

Commencement  of  suit  in - 104 

ARGUMENT. 

Of  plea  of  prior  action  in  chancery,  effect  of 430 

ASSESSMENT. 

Creates  the  lien  of  taxes S 284 

Matter  of  public  record  and  oonstructive  notice 284 
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Pages. 
ASSIGNMENT. 

Of  note  and  mortgagee  pending  bill  for  specific  performance, 

pendente  lite 327 

Pendente  lite,  conditional  to  re-assign 243 

Of  goods  and  chattels,  pendente  lite,  bound 253 

New,  that  prior  snit  is  other  and  different,  replication  of  in 

defense  of  prior  action _ 432 

New,  that  snit  other  and  different,  form  of  replication  of  in 

defense  of  prior  action 435-436 

Of  debt  after  snit,  how  effects  defense  of  prior  action  to 

second  suit — 404 

ASSIGNMENTS. 

.Involuntary,  defects  in  suit  caused  by,  may  be  supplied  by 

complainants 297 

ASSIGNEE. 

Collusive,  pendente  lite,  bound 239 

When  not  bound  and  when  bound _ 240 

Of  mortgage,  pending  bill  to  cancel,  bound 243 

When  anecessary  party - 275 

In  bankruptcy,  how  made  a  party 276 

Involuntary,  may  waive  right  to  perfect  case 298 

In  bankruptcy,  how  made  party.. — 196 

In  bankruptcy,  when  a  necessary  party 274 

ASSETS. 

Only  legal  reached  by  garnishment 226 

ATTACHMENT. 

Whennotice  broaderthan 378 

Lis  pendens  of _ 814 

For  disobedience  of  order  to  deliver  possession 241  and  note  (1) 

Commencement  of  in  Missouri,  to  take  depositions 108>109 

Commencement  of  in  Connecticut,  when _ 104 

Foreign,  must  be  specially  pleaded 401 

ATTORNEY'S  LIEN.    {See  also  Lien.) 

For  fees,  description  of _     803 

AVERMENTS. 

Of  plea  in  bar,  of  prior  suit  determined 427-430 

BANKRUPTCY. 

Lis  pendens  of  proceedings  in 316-317 

Proceedings  in  under  Lord  Bacon's  rules 472 

Of  parties,  effect  on  suit _ 196 

Assignee  in,  whether  anecessary  party -  274 

BAR 

Plea  in,  good  when  one  suit  is  against  an  officer  and  the 

other,  his  deputy  for  same  cause 405 

Why  order  of  dismissal  in  chancery  a 122 
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BILL. 

To  eetablish  will,  lis  pendens  of 261 

To  redeem  from  tax  purchase,  a  lis  pendens 286 

Supplemental,  does  not  disturb  former  lis  pendens 213 

Of  creditor,  requires  judgment  and  execution  returned  nulla 

bona 225 

To  set  aside  sale,  lis  pendens  of 257 

To  reform  an  unrecorded  mortgage,  lis  pendens  of 261 

To  correct  conveyance,  lis  pendens  of .._- 261 

To  subrogate,  lis  pendens  of 268-264 

For  alimony,  when  a  lis  pendens 267 

l^rchaser  pending,  not  a  necessary  party  to 272 

Of    review,    purchaser  pending,  not  a  necessary   party 

to 272  and  note  (1) 

To  enforce  attorney's  lien  for  fees,  lis  pendens  of 813 

Lis  pendens  of  to  enforce  vendor's  lien 821 

Pendency  of  creditor's 823 

Of  discovery,  lien  of  on  assets 824 

Creditor's,  when  no  lis  pendens 825 

Creditor's,  on  judgment  reversed  pendente  lite 828 

Lis  pendens  of,  attacking  title 828-329 

Lis  pendens  of,  to  set  aside  deei^ 829 

Formerly  not  filed  before  writ  issued 92 

Filing  of  required  by  statute  of  IV.  Anne 93,  (note) 

FUing  of,  commencement  of  lis  pendens,  when  filed  before 

writ  issues 94 

Filing  of,  necessary  to  lis  pendens 98 

Allegations  of,  against  surviving  partner,  whftt  necessary  to 

create  lis  pendens . . 100 

When  filed  in  England 107 

Supplemental,  cannot  be  brought  against  personal  repre- 
sentatives, when  sole  defendant  dies  before  service 103 

Attacking  unrecorded  deed 844 

Lien  of ,  when  judgment  not  a  lien 141 

For  divorce  or  alimony  describing  specific  property,  a  lis 

pendens W4-165  and  note 

For  partition,  embraced  under  New  Tork  lis  pendens  statute .         383 

Amended,  a  lis  pendens - 204^205 

Amendatory  filed  without  leave,  not  a  lis  pendens 209 

For  self  and  others,  a  bar  to  suit  by  one  who  went  before 

master  and  took  benefit  of  prior  suit 415-416 

Of  review,  only  brought  for  error  in  law  on  face  of  decree,  or 

matter  since  arisen,  or  newly  discovered  proof 441-442 

Of  review,  when  leave  to  file  required,  according  to  Lord 

Bacon's  rules 442 
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P&get. 
BILL. — Continued. 

Of  reviewi  not  brought  until  decree  obeyed  and  performed.         443 

Of  review,  not  to  extinguish  rights  under  decree  until  final 

hearing - 443 

Of  review,  not  brought  until  recognizance  given  or  deposit 

made  to  satisfy  costs  and  damages  under  Lord  Bacon^s  rules  443-444 

BONDS.    (See  also  Commercial  Paper,) 

Municipal,  commercial  paper 147-149 

CALIFORNIA. 

Lis  pendens  statute  of 354 

Commencement  of  suit  in 110 

CAVEAT. 

Emptor,  as  applied  to  lis  pendens 82 

Emptor,  policy  of  the  common  law - 72,  (note) 

CERTIORARI. 

When  ca  es  removed  by,  plaintiff  required  to  give  bonds  to 
prove  suggestions,  according  to  Lord  Bacon's  rules 449 

CHAMPERTY. 

Definition  of 810 
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Of  suit  and  lis  pendens,  postponed  until  subpoena  served 93 

Of  lis  pendens,  filing  or  recording  of  notice  of,  under  lis 

pendens  statutes - 99 

Of  lis  pendens,  in  bill  against  partners  for  specific  property, 
when 100 
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COMMENCEMENT.— Con^nwed. 
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Of  lis  pend&ns  is  at  time  of  filing  notice  of,  udder  lis  pendens 

statutes - - /  373 

Of  lis  pendens  under  lis  pendens  statute,  as  to  amendment 

when  amendment  filed 882 

COMMITMENT. 

For  breach  of  decree,  party  not  enlarged  from  until  decree 

performed,  accoruing  to  Lord  Bacon's  rules 445 

COMMON  LAW. 

Repealed,  by  lis  pendens  statutes  pro  tanto 372 

COMMERCIAL  PAPER.    (See  also  Bonds.) 

Not  subject  to  lis  pendens 146,287 

Not  subject  to  attachment 815 

COMPLAINANT- 

Who  has  taken  benefit  before  master  of  creditor's  bill,  bound 
by  that  suit  in  defense  of  prior  action 415-416 

CONDEMNATION. 

In  proceedings  is,  owner  must  be  served 283 

Proceedings  in,  not  lis  pendens 151,241 

CONNECTICUT. 

Commencement  of  suit,  in -. 103 

CONSIDERATION. 

Conveyance  without,  subject  to  lis  pendens 289 

CONSTRUCTION. 

Of  State  statutes,  by  State  Supreme  Courts 206 

Of  recorded  instruments 835 

81 
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Fases. 
CONTEMPT. 

Those  in  for  proclamation  of  rebellion  not  admitted  to  oonrt 

except  by  special  grace,  according  to  Lord  Bacon's  rales  466 

CONTINUANCE. 

Of  lis  pendens,  presumption  in  favor  of - -  173 

CONTRACT. 

Ante  litem,  not  subject  to  lis  pendens —  241 

Can  not  be  impaired  by  retroactive  laws 333-3^ 

Ante  litem  of  completed  prior  equity,  not  bound 277-278 

Between  attorney  and  client -_-  809^ 

CONVEYANCE.    {See  also  Deed,) 

Pending  partition  suite,  effect  of 220 

Agreement  as  to  assumption  clause  in,  made  in  parol  be- 

foresuit - 224 

Pendente  lite,  ^  not  void  but  voidable  merely,  what  righte  it 

carries. _* 232 

Pendente  lite,  merely  voidable^  illustrated 233-4-235 

After  decree  and  before  writ  or'error,  not  pendente  lite 259 

After  writ  of  error,  pendente  lite 260 

Lis  pendens  of  bill  to  set  aside ^ 141 

Pendente  lite,  decided  void  under  early  New  York  statute .-  232 

To  compel,  an  assignee  a  necessary  party 276 

Before  suit  and  without  notice,  not  subject  to  lis  pendens. .  288-289 

Fraudulent,  subject  to  lis  pendens — -  289 

From  a  stranger  to  suit,  not  subject  to  lis  pendens 290 

Pendente  lite,  introducible  under  original  pleadings 297 

Admission  of  to  record,  a  ministerial  act 338 

Unrecorded,  may  be  assailed  before  record 344 

CONVEYANCES. 

Va]  id  inter  partes  without  record,  in  most  States 335 

Unrecorded,  bill  attacking 344 

COPIES. 

In  chancery,  how  they  were  mtide  and  certified,  under  Lord 

Bacon's  rales 462 

COSTS. 

Purchaser  pendente  lite  must  pay  all  of  grantor's 224 

Awarded  upon  answer  found  insufficient,  under  Lord  Ba- 
con's rules 461 

To  be  adjudged  against  plaintiff,  when  probable  cause  not 

shown  on  hearing 458-459 

In  chancery  awarded  at  the  discretion  of  the  court.... 459 

CO-TENANT. 

In  common  can  not  be  evicted  on  writ  against  one  co-tenant  290 

COUNSEL. 

Signing  libelous  or  slanderous  pleadings  were  reproved  or 

punished,  according  to  Lord  Bacon's  rules 459 
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COUPONS.    (See  also  Bonds  and  Commercial  Paper.) 

To  municipal  bonds,  oommeroial  paper __  147-148-149 

COURT. 

Has  power  to  fix  attorney's  fees  without  jury 814 

Hasnocontrol  over  recording  acts _ 338 

Neither  makes  nor  repeals  laws 339 

Of  chancery,  follows  the  law 339 

Discretion  of,  to  allow  pendente  lite  purchaser  to  appear. . .  2S1 

Purchase  from,  subject  to  lis  pendens _ 288 

Trial  by,  duty  of,  ministerial  on  remand  from  Supreme  Court  300 
Trial  by,  executing  mandate  of  Supreme  Court,  lis  pendens 

binding,  though  parties  die  pending  appeal 800 

Proceedings  in  State,  by  leave  of  Federal  Court,  lis  pen- 
dens   213 

Can  award  damages,  in  part  relief  in  specific  performance, 

when - 215 

Duty  of,  when  it  has  prevented  enforcement  of  legal  rights, 

pending  suit - 217 

Jurisdiction  of,  subject  to  change  by  State  convention 224 

Has  jurisdiction  over  purchaser  under  decree 251 

Record  of,  whether  notice _ 256 

Of  equity,  decrees  of,  of  as  high  dignity  as  judgments  at  law  428 
Appellate,  decision  of  by  equal  division  of  judges  final  as 

though  unanimotis 429-430 

May  allow,  in  its  discretion,  different  pleas  in  chancery 410 

No  power,  to  strike  notice  of  lis  pendens,  under  lis  pendens 

statutes,  from  files,  when 380 

Duty  of,  to  correct  record  of  notice  of  lis  pendens,  under  lis 

pendens  statute,  when 382 

Presumption  of  jurisdiction  of,  in  Appellate  Court 381 

Payment  to  credit  of _ 330 

After  dismissal  not  on  hearing  and  new  bill  brought  for  the 
same  cause  might  or  might  not  retain  latter  bill  accord- 
ing to  justice,  under  Lord  Bacon's  rules 447 

Of  chancery  remedied  defects  of  certain  other  courts,  ac- 
cording to  Lord  Bacon's  rules 453 

Decree  of  not  to  be  altered,  crossed  or  explained  upon  peti- 
tion, according  to  Lord  Bacon's  rules 467 

COURTS. 

May  prescribe  rule  of  lis  pendens 1 196-197-198 

Will  not  presume  service,  illustrated 202 

Federal,  not  compelled  to  adopt  lis  pendens  statutes. 206 

May  construe  statute,  as  to  constructive  notice 208 

Faith  and  credit  given  to  proceedings  in _ 88 

Should  exercise  authority  in  adopting  rule v 118 

Proceedings  of,  the  public  must  take  notice  of 125 
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CREDITS. 

Legal,  intercepted  by  garnishment _ -  226 

OEEDITOR 

Protected  in  Yirginia  against  nnrecorded  deed 836 

Not  protected  in  California  and  Mififliflmppi  against  nnre- 
corded deed 836 

With  notice  of  unrecorded  instnunent,  bound 811 

When  he  can  not  cut  off  unrecorded  instrument 842 

By  judgment  pending  suit,  not  a  necessary  party 247 

May  have  leaye  to  prosecute  creditor's  bill,  where  complain- 
ant improperly  delays - 415-416 

CREDITOR'S  BELL. 

Lis  pendensof J 323 

Without  judgment,  no  lien  on  real  estate 824,note 

On  judgment  reversed  pendente  lite 32S 

Requires  judgment  and  fieri  facias  returned  nulla  bona...  225 

CROSS-SUIT. 

When  treated  as  one  with  suit i 879 

DAKOTA. 

Lis  pendens  statute  of 866-367 

DAMAGES. 

When  court  may  award,  in  speoifio  performance 215 

DEATH. 

Of  defendant,  before  service,  no  lis  pendens 825 

DEBT. 

Issue  as  to,  in  defense  of  prior  action. 403 

DECISION. 

Of  Appellate  Court,  when  final -> 223 

DECLARATION. 

Filing  of,  in  ejectment  with  proof  of  service,  lis  x>endens. . .  99 

DECREE. 

Not  reversed  in  Appellate  Court,  for  want  of  proof  of  filing 

notice  of  lis  pendens,  under  lis  pendens  statute 881 

In  partition,  iffect  of -  220 

Dimissing  bill,  when  pendente  lite  purchaser,  after 237 

Dismissing  bill  without  prej udice,  effect  of — -  238 

Betwoen  partners,  before  decree  rendered  pendente  lite 262 

For  money  merely,  not  a  lis  pendens 202 

Of  dismissal  in  chancery,  effect  of _ -  123 

Though  erroneous,  binding  until  reversed 174,  293-294 

Final,  lis  pendens  ends  with - 294 

Final  against  infants,  binding  on,  the  same  as  adults 295 

In  prior  suit  determined,  pleadable  in  bar 427 

In  prior  suit  determined,  how  pleadable  in  bar 427-430 
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Of  court,  of  speoial  jnrisdiction,  can  not  be  collaterally 

questioned. *_._-' 428 

Of  a  Gonrt  of  equity,  is  of  as  high  a  dignity  as  a  judgment  at  law        428 

In  a  prior  suit,  to  be  plead  in  bar  must  be  final 428 

In  prior  suit  against  an  infant,  a  bar  to  a  new  suit  after  in- 
fant of  age — 429 

Of  dismissal  on  hearing,  a  bar  to  a  new  suit  for  same  cause.         429 
Made  final,  by  equal  division  of  judges  of  Appellate  Court, 

pleadable  in  bar 429-430 

When  complainant  must  acquiesce  in,  after  bringing  a  sec- 
ond suit  for  same  cause -         895 

Not  reversed  or  altered  except  by  bill  of  review,  according 

to  Lord  Baoon^s  rules 441 

Must  be  obeyed  and  performed  before  bill  of  review  brought         443 
Bights  under  saved  until  hearing  of  bill  of  review,  under 

Lord  Bacon's  rules 443 

Cannot  be  made  against  an  Act  of  Parliament,  according  to 

Lord  Bacon's  rules 444 

When  imprisonment  for  breach  of,  under  Lord  Bacon's  rules         444 
Not  binding  unless  service  of  process  ad  aiidiendum  judici- 
um before  hearing,  according  to  Lord  Bacon's  rules 446 

Of  other  courts  read  before  decree  thereupon  in  chancery, 

according  to  Lord  Bacon's  rules 463 

Upon  suit  after  judgment  shall  not  impair  or  avoid  judg- 
ment, according  to  Lord  Bacon's  rules - 453-454 

To  be  presented  to  Chancellor  within  two  or  three  days 

after  every  term,  according  to  Lord  Bacon's  rules 456 

When  party  committed  for  breach  of,  he  is  not  to  be  enlarged 
until  decree  performed,  according  to  Lord  Bacon's  rules. .         445 
DEED.    {See  also  Conveyance,) 

When  deemed  recorded — - 337 

Unrecorded,  when  lis  pendens  commences,  subject  to  lis 

pendens - 839-340 

Unrecorded,  holder  of  before  suit  a  pendente  lite  pur- 
chaser  342-344-^7 

Unrecorded,  bill  attacking - 344 

Unrecorded,  may  be  assailed  before  record 844 

Not  notice,  unless  in  chain  of  title -  71  (note) 

Unrecorded,  no  protection  against  lis  pendens 163 

Construed  with  trust  deed,  when  made  at  same  time 252 

Admission  of  to  record  a  ministerial  act 838 

DEFAULT. 

Under  erroneous  description  in  notice  of  lis  pendens,  should 
«be  set  aside - - 377 
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DEFENDANTS. 

May  compel  perfection  of  cause,  when  involuntary  assign- 
ments pendente  lite 297 

DEFENSE. 

Pleading  and  practice  in,  in  prior  action  pending 40&-407 

Of  prior  action  pt^nuing,  seldom  raised  by  demurrer 407 

Of  prior  action  pending,  what  constitutes 412^413 

Of  prior  action  pending,  parties  not  necessarily  the  same  in 

both  suits 413 

Of  prior  action  pending,  when  suits  brought  by  same  person 

in  different  right 414 

Of  prior  suit,  in  United  States  Ck>urt,  in  State  court  within 

the  district  of  that  court,  good 421 

Of  prior  action,  in  State  court,  within  district  of  United 

States  Court,  to  a  suit  in  latter  court,  good. 419-420 

Of  prior  action,  not  good^  where  parties  are  reversed  in  junior 

action - 421 

Of  prior  action,  where  complainant  came  before  master  in 

creditor's  bill  and  took  benefit  of  it _  415-4:16 

Of  prior  action,  in  United  States  Court,  not  good  in  junior 

action  in  St-ate  court,  not  within  district  of  former  court. .  417 

Of  prior  action,  in  State  court,  not  good  in  junior  action  in 

United  States  Court,  not  embracing  former  court 417-419 

Of  prior  suit  at  law  generally,  not  good  in  junior  suit  in 

chancery _ - 422-423 

Of  prior  action,  only  good,  where  both  suits  are  in  courts  of 

equal  or  superior  jurisdiction 424-425 

Of  prior  acticm,  no  defense  to  a  cross-suit _« 425 

When  allowed  forma  pauperis  under  Lord  Bacon's  rules..         472 
Of  prior  action,  when  scope  of  one  suit  broader  than  the 

other,  how  made L_- 425427 

Of  prior  suit  determined,  pleadable  in  bar 427 

Of  prior  action  determined,  what  must  be  shown  in 427-430 

Of  prior  decree  in  bar,  must  show  the  points  in  issue  in 

prior  case - 429 

Of  decree  in  prior  suit,  against  infant,  good  in  suit  brought 

after  infant  of  age _ 429 

Of  decree  of  dismissal,  on  hearing  prior  suit,  good  to  a  new 

suit  forsameoause — 429 

Of  decree  of  dismiss]^}  for  want  of  prosecution,  not  good  to 

second  suit  forsameoause 429 

In  chancery  of  prior  suit,  practice  in 430 

Of  prior  suit,  practice  in  at  law 431 

Of  prior  action,  what  must  be  shown  in 389,  note  (1),  391 

Of  prior  action,  must  show  jurisdiction  of  prior  case 390 
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Pages. 
DEFENSE.— Coniinwed. 

Of  prior  actioii,  not  good,  when  suits  pend  in  different  States  S91 

Of  prior  action  in  a  foreign  State,  not  good  in  England 391 

Of  prior  action,  reasons  why  not  good,  when  suits  pend  in 

different  States 392-393 

Of  prior  action,  when  both  suits  pend  in  Federal  Circuit 

Courts,  good ^ 394  (note) 

Of  prior  action,  when  one  suit  pends  in  State  court,  out  of 

district  of  Federal  Court  and  the  other,  in  Federal  Court, 

not  good - 394 

Of  priding  writ  of  error _ - 395-396 

Of  prior  indictment  for  same  cause 396 

Of  prior  action,  when  not  a  bar 399 

Of  prior  action,  applies  to  Forcible  Entry  and  Detainer,  and 

Distress  for  rent _ _ 400 

Of  prior  action,  must  show  service  in  prior  suit 402 

Of  prior  action,  where  an  issue  as  to  debt 403 

Of  prior  action,  not  good,  when  service  in  first  suit  after 

second  commenced - _ 403 

Of  prior  action,  where  debt  assigned  after  first  suit  brought, 

notgood _ 404 

Of  prior  action  in  mandamus _ 404 

Of  prior  action,  when  one  suit  against  an  officer  and  the 

other  against  his  de  puty  for  same  cause 405 

Of  prior  action,  applies  to  garnishment .._ 401 

Of  prior  action,  not  provable  by  parol 405 

DELAY. 

Reasonable  excuse  for,  may  be  shown 168-169 

In  chancery  proceedings _ _._ 172 

Examples  of  great,  with  lis  pendens — . 186 

DEMURRER. 

Defense  of  prior  action,  seldom  raised  by .  407 

Defense  of  prior  action,  when  raised  by _ _  407-408 

Heiurd  by  the  Chancellor  and  not  referred  to  a  master,  under 

Lord  Bacon^s  rules - 456 

Heard  first,  under  Lord  Bacon's  rules _. _  460 

Must  relate  to  matter  contained  on  face  of  bill 460 

For  dismission  of  suit,  under  Lord  Bacon's  rules 460 

Overruling  of  not  granted  by  petition  under  Lord  Bacon's 

rules 467 

DEPOSITIONS. 

When  taken  in  Missouri,  in  attachment 108-109 

DESCRIPTION. 

Character  of  required,  for  lis  pendens 154 

Certain,  when  it  can  be  made  so 154 
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Pages. 
DESCRIPTION.— Continued. 

Which  will  not  create  lis  pendens 156  and  not^  159  and  note 

Examples  of  insufficient,  for  lis  pendens 269 

In  notice  of  Lis  pendens,  when  erroneous,  effect  of 877 

When  void  and  when  not,  in  notice  of  lis  pendens 884 

DICTA,  OBITER 

As  to  lis  pendens -.^, 175 

DIRECTIONS. 

When  Appellate  Court  remands  with 299 

Should  be  given  in  order  of  reference  to  master  in  cases  for 

accounting 458 

DISCOVERY. 

Bill  of ,  lien  on  assets 824 

DISMISSAL. 

Decree  of,  for  want  of  prosecution,  no  bar  to  seoond  suit  tat 

same  cause 429 

Decree  of,  for  want  of  prosecution,  on  hearing,  pleadable  in 

bar 429 

Conveyance  after,  when  and  when  not  pendente  lite,..  221  and  note 
On  hearing,  final,  except  upon  bill  in  the  nature  of  bill  of 

review  for  new  matter,  according  to  Lord  Bacon's  rules. . .  440 

Not  on  hearing,  practice  as  to  and  effect  of,  according  to 

LordBacon's  rules 447 

In  what  oases  it  may  be  on  motion,  according  to  Lord  Bacon's 

rules 447 

To  be  asked  when  cause  first  brought  and  not'  afterwards, 
except  upon  special  ground,  according  to  Lord  Bacon's 

rules- 448 

Made  without  notice,  where  plaintiff  has  not  filed  replica- 
tion for  one  whole  term  after  answer,  but  not  to  be  made 

after  replication  filed,  according  to  Lord  Bacon's  rules 448 

When  absolute,  destroys  lis  pendens -         187 

When  conditional^  effect  of -  188 

Presumption,  in  favor  of  continuance  of  lis  pendens 173 

What  effect  of,  Iq  chancery..* 121 

Of  prior  suit  in  Supreme  Court,  where  second  suit  brought, 

when - - _ 896 

DISTRESS  FOR  RENT. 

Defense  of  prior  action,  applies  to 400 

DIVORCE. 

Suit  for,  when  lis  pendens  in 159  and  note^  267 

DOCKET. 

Leaving  case  off,  affect  of 183 

When  notice  of  lis  pendens,  under  lis  pendens  statute^  left 
off  in  Virginia .' 385 
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EJECTMENT. 

Lis  pendens  in 260  and  note  (2)  and  261 

Lis  pendens  of,  binding  upon  mortgage  executed  pending 

seoond  trial 264 

Filing  of  declaration  and  proof  of  service  in,  lis  pendens. ..  99 

Notice  of  lis  pendens  in,  under  lis  pendens  statute,  not  em- 

braoei  in  statute,  nor  effective 373 

ELECTION. 

m 

When  a  complainant  will  be  compelled  to  make,  where  two 

suits  are  pending - 424 

When  suits  at  law  and  in  chancery  are  for  the  same  cause, 
plaintiff  required  to  make,  according  to  Lord  Bacon's 
niles - _ 449 

EMINENT  1X)MAIN. 

Its  nature 151 

ENDORSEE. 

Of  note  sued,  when  may  maintain  suit  on  it 255 

ENGLAND. 

Lis  pendens  statute  of 249-250 

Bule  in,  as  to  commencement  of  chancery  suits 107 

ENGLISH. 

Chancery,  rules  of  in  force  in  United  States,  how 64 

EQUITY. 

A  new,  brought  in  by  amendment,  creates  new  lis  pendens..         161 
Enrollment  of  decree  must  be  made  before  bill  of  review, 
according  to  Lord  Bacon's  rules 441-442 

ERROR 

Writ  of  a  new  lis  pendens - 118,260 

In  law  on  face  of  decree,  ground  for  bill  of  review 4il-442 

Clerical  may  be  corrected  without  bill  of  review 442-443 

ESTOPPEL. 

True  ground  for  validity  of  lis  pendens,  why 178 

By  conduct,  what  it  is 179 

When  general  bar  to  lis  pendens 180  and  note  (2)  and  181 

As  affecting  lis  pendens -  181  and  note  and  182 

By  conduct,  applied  to  lis  pendens  in  Iowa 182 

By  conduct,  applied  to  lis  i>onden8  in  Illinois 183 

Recital  in  deed,  binds  grantee - 245 

From  denying  execution  of  mortgage 263 

Sometimes  strengthens  lis  pendens _ -      832 

EVIDENCE. 

Not  notice  of  lis  pendens,  why _-.  158 

Parol,  sometimes  required  to  prove  commencement  of  lis 

pendens ,— - 108-109 

Parol,  not  admissible  to  prove  pendency  of  prior  suit 405 
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EVIDENCE.— Continued. 

Becord  of  judgment  is,  as  against  pendente  lite  porchaEer, 

not  a  party ^ 257 

EXAMINATION. 

Privy,  of  f emme  covert,  not  provable  by  parol 338 

In  defense  of  prior  action,  before  master,  into  truth  of  plea, 

effect  of- 431 

EXCEFIIONS. 

Decrees  entered  in  certain  cases,  how  bills  of  drawn  up,  ac- 
cording to  Lord  Bacon's  rales - 471 

EXCOMMUNICATION. 

Plea  of,  how  framed,  according  to  Lord  Baoon^s  rules 4€0 

EXCUSE. 

Lis  pendens  is,  for  delay  by  trustee 214 

EXECUTION. 

Purchase  upon,  issued  on  judgment  rendered  pendente  lite,      • 

bound - - 242 

EXEMPLIFICATION. 

The  term  defined 473note(l) 

Of  copies  of  records,  how  made,  under  Lord  Bacon's  rules. .  473 

EXHIBIT. 

When  a  part  of  bill,  effect  of--. 158 

FACT. 

Question  of ,  involved  in  lis  pendens - 118 

FEDERAL  COURT. 

Not  compel]  od  to  adopt  lis  pendens  statutes 206 

FEES.    (See  also  Attorneys,) 

Attorney's,  secured  by  special  statute 309 

Attorney's  contingent,  sustained  by  the  courts 311 

FEMME  COVERT. 

Subject  to  the  rule  lis  pendens .—  213 

Privy  examination  of,  not  provable  by  parol , 338 

FIAT. 

Knowledge  of,  equivalent  to  injunction -  208 

FINE. 

Imposed  upon  party  and  his  counsel,  when  pleadings  too 

lengthy,  according  to  Lord  Bacon's  rules -         459 

FORCIBLE  ENTRY  AND  DETAINER.    , 

Defense  of  prior  action,  applies  to -  400 

FORMS. 

Of  pleas  and  replications  in  chancery  and  at  law,  in  defense 

of  prior  action 435-436 

FRAUD. 

Lis  pendens  does  not  affect  with,  meaning  of 209-210 

Disability  worked  by 210 
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FEAXJD.—Continued. 

Court  of  equity  will  not  relieve  from _ 216 

FUND. 

Saved  by  solicitor,  his  equitable  lien  on 30S 

In  hands  of  third  party,  lien  of  creditor's  bill  on 82<i-325-326 

Prior  right  to,  waived  by  negligence _ 829 

Payablein  /u/t^ro  pending  suit - 330 

In  court,  attome](*s  lien  upon _ 314 

FURNITURE. 

Subject  to  lis  pendens _ _ 132 

GARNISHEE. 

Not  bound  until,  served 99 

GARNISHMENT. 

Scope  of  lis  pendens  in _ 226 

Does  not  lie  against  person,  who  does  not  know  of  property 

inhis  possession _ _ _ 227 

Does  not  lie  against  equitable  debts 227 

"Will  not  lie  against  propei'ty  held  for  collection  or  collat- 
eral security _ 227 

Defense  of  prior  action,  applies  to .-  401 

Does  not  lie  against  conditional  debts 228 

Can  not  be  enforced  till  debt  is  due 228 

Will  lie  for  debts  not  due,  if  certain 228 

Is  not  defeated  by  pending  suit  on  debt _ 228 

GOODS  AND  CHATTELS. 

Assigned  pendente  lite,  bound  by  lis  pendens 258 

GRANTEES. 

Ante  litem,  when  subject  to  lis  pendens _ -  289 

Hearing,  when  on  bill  and  answer,  the  latter  must  be  admit- 
ted to  be  true - --- 462 
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rules _ r 4fi9-470 

NEGOTIABLE  PAPER 

Not  subject  to  lis  pondens _  _  14G 

NEW  YORK. 

Practice  as  to  defense  of  prior  action,  in dOO 

Lis  pendens,  statute  of _ 250-251 

NEW  JERSEY. 

Lis  pendens,  statute  of.. - 3G3 

NORTH  CAROLINA. 

lis  pendens,  statute  of,  construed _ oS4 

Lis  pendens,  statute  of 363-oC5 

NOTE. 

When  can  not  be  set  off , 222  and  note  (2) 

Assigned  pending  suit  on  it _ 253 

NOTEa 

Secured  by  mortgage,  lis  pendens  of  bill  to  cancel 827 

NOTICE. 

•  Of  lis  pendens  not  effective,  until  bill  filed 119 

Accords  with  averments  in  pleadings 153 

Evidence  not  made  record  by  bill  of  exceptions — ^not,  why. .  158 

Express  and  implied,  defined... _ 837 

Instruments  not  recordable,  are  not 338 

Of  instruments  equivalent  to  recording 341 

Constructive  of  unrecorded  instruments  not  given  by  bill 

basedthereon _ 310 

Of  dismissal  of  prior  suit  will  not  prevent  abatement  of  sec* 

ond  suit 397 

Destroyed,  record  is  constructive 338 

Lis  pendens,  when  fairly  presumed 80 

Service  of  subpoena,  not  actual ._ 93 

Of  recorded  instruments 334 

Of  motion  to  open  up  judgment,  not  a  lis  pendens 267 

Presum«jd,  against  pendente  lite  purchase. _ 265 

To  protect  liability,  not  lis  pendens 207 

Of  lis  pendens,  not  necessary  in  tax  cases 284 

Actual,  subjects  to  lis  pendens 289 

Statute  securing  attorney's  fees  on  the  res,  is 309-310 

Actual,  equivalent  to  lis  pendens .' 201,317-318-319 

Of  lis  pendens  not  necessary,  when  actual  notice 319 

A  verdict  without  judgment  thereon,  is  not 324  (note) 

Of  lis  pendens,  under  lis  pendens  statutes,  and  not  the  plead- 
ingscreateit 371-372 
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Of  lis  pendens,  under  lis  pendens  statates,  in  ejectment 373 

Actoal,  under  lis  pendens  statutes,  equivalent  to  lis  pendens         373 

Object  of,  under  lis  pendens  statutes _  373-375 

Of  lis  pendens,  under  lis  pendens  statutes,  when  not  filed,  / 
no  lis  pendens .- — _ 874 

Of  lis  pendens,  under  lis  pendens  statutes,  does  not  create 
lis  pendens,  when 374 

Of  lis  pendens,  under  lis  pendens  statutes,  not  neoessar/  in 
tax  sales - - 375 

Of  lis  pendens,  under  lis  pendens  statutes,  when  notice  is 
erroneous,  when  efficient  and  when  not _.         377 

Of  lis  pendens,  under  lis  pendens  statutes,  when  notice 
broader  than  attachment 378 

Of  lis  pendens,  under  lis  pendens  statutes,  in  actions  not  em- 
braced in  statutes,  ineffective 379 

Of  lis  pendens,  under  lis  pendens  statutes,  efFective,  though 
lost  or  destro^'ed _ *_ 379 

Of  lis  pendens,  under  lis  pendens  statutes,  where  filed  in 
cross-claim  by  one  defendant  only,  eifectiye __ 379-380 

Of  lis  pendens,  under  lis  pendens  statutes,  courts  no  power 
tostrikefrom  files _ _.         880 

Of  lis  pendens,  unuer  Us  pendens  statutes,  valid  from  filing 
as  against  unrecorded  mortgage,  and  sale  thereunder 880 

Of  lis  pendens,  under  lis  pendens  statutes,  filed  nunc  pro 
tune,  when 382 

Of  lis  pendens,  under  lis  i)endens  .statutes,  without  effect 
against  independent  holders - ._         383 

Of  lis  pendens,  under  lis  pendens  statutes,  void  where  de- 
scription void ^ --.         884 

Of  lis  pendens,  under  lis  pendens  statutes,  effect  of  not  dock- 
eting, whore  statute  requires  it - 385 

Of  lis  pendens,  under  lis  pendens  statutee^  when  filed  prior 
to  record  of  deed  from  mortgagor 385 

Of  lis  pendens,  under  lis  pendens  statutes,  when  filed  before 

pleadings,  without  effect  until  bill  filed -' 876 

NULLIFICATION. 

Of  lis  pendens,  examples  of - —  184r-185 

NUL  TIEL  EEGORD. 

Beplication  oP,  in  defense  of  prior  action 432 

Replication  of,  forms  of,  to  plea  of  prior  action 435 

OBLIGATION. 

To  the  State  to  pay  taxes 286 

OBITER  DICTA. 

As  to  lis  pendens 175 
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OFFICE. 

Right  to,  si^bject  to  lis  pendens 152 

OFFICER 

Recording,  not  controlled  by  courts S38 

OFFICERa 

Of  court,  protected  as  to  money  in  their  hands 207 

ORDER 

To  deliver  possession,  pending  chancery  ease,  steps  to  be 

taken _ 241  and  note  (1) 

When  decree  may  be  ccHrected  by,  without  IhU  of  review,  ao- 

cording  to  Lord  Bacon's  rules — 443 

Of  court  varying  Lord  Bacon's  rules,  were  to  be  upon  epecial 

ground  entered  of  record _ 456 

Nisi  confirming  master's  report  not  to  be  shorter  than  seven 

days,  under  Lord  Bacx>n's  rules 457 

Of  reforance  to  master,  must  not  be  exceeded  in  scope  of 

master's  report ._ *-.. 457 

Final,  not  to  be  granted  upon  petition,  according  to  Lord 

Bacon's  rules _ 467 

Of  court  formerly  entered,  not  to  be  altered,  crossed  or  ex- 
plained except  upon  petition,  but  only  stayed  temporarily, 

according  to  Lord  Bacon's  rules 467 

OUTLAWRY. 

Pleas  of,  how  framed,  according  to  Lord  Bacon's  rules 460 

OWNER 

Of  lands,  cannot  acquire  tax  title  by  an  agent 258 

PARLIAMENT. 

Act  of  cannot  be  changed  by  decree,  according  to  Lord 

Bacon*s  rules 444 

PARTITION. 

Lis  pendens  of  suit  for,  as  to  land 330 

Effect  of  lis  pendens,  in 220 

Bill  for,  embraced  under  New  York  lis  pendens  statute 883 

PARTNER 

Surviving,  no  lis  pendens  against,  unless  insolvenpy  alleged         100 
PARTNERSHIP. 

Lis  pendens  against,  when  one  partner  only  served 281 

PARTY. 

One  going  betore  master  and  making  proof  of  daim,  treated 

as  such 280 

Ante  litem  purchaser,  not  necessary  to  be  made  one 289 

Intruders  pendente  lite,  not  entitled  to  be 296 

Statutory  right  in  New  Jersey,  to  be  one 280-281 

Made  such,  after  purchase,  will  not  bind  purchase 162 

Having  actual  notice,  bound _ 318 
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Bound  by  decision  of  Appellate  Court 223 

Judgment  creditors,  recovering  judgment  pending  suit,  not 

necessary. _ 247-248 

Not  necessarily  the  same,  in  defense  of  prior  action 413 

Purchasers  pendente  lite,  not  necessary 272 

Whether  assignees  in  bankruptcy  are  necessary 274 

Filing  libelous  or  slanderous  pleading  punished  and  the 
pleading  removed  from  files,  under  Lord  Bacon^s  rules. . .  459 

PAYMENT. 

By  garnishee  stayed  till  debt  due 228 

To  credit  of  court 330 

PENDENS. 

Meaning  of 58 

PENDENTE  LITE. 

Definition  of 58 

PENDENCY. 

Of  prior  action,  when  a  defense 887-388 

Of  prior  suit  a  bar,  when 397 

Of  suit  at  law,  generally  not  a  defense,  in  a  suit  in  equity. .         422 

Of  prior  suit  no  defense  to  a  cross-suit 425 

PERFORMANCE. 

Of  decree,  recognizance  received  for  as  to  parts  to  bo  per- 
formed in  futuro,  according  to  Lord  Bacon's  rules 445 

PETmON. 

Cross,  when  a  lis  pendens 219 

Private,  injunction  n^  granted  upon,  according  to  Lord  Ba- 

con'srules 449 

Injunction,  sequestration,  dismission,  retainers  upon  dismis- 
sion  and  final  orders,  not  granted  upon,  acccording  to  Lord 

Bacon's  rules 467 

No  former  order  altered,  crossed  or  explained  upon,  accord- 
ing to  Lord  Bacon's  rules 467 

No  commission  for  examination  of  witnesses,  etc.,  allowed 
upon,  except  upon  reference  to  clerk  and  his  certificate, 

according  to  Lord  Bacon's  rules _  467 

No  demurrer  overruled  upon,  according  to  Lord  Bacon's  rules  467 

In  bankruptcy  proceedings  on,  under  Lord  Bacon's  niles. .-  472 

PLAINTIFF. 

Purchasing  from  co-plaintiff,  may  prosecute  in  own  name, 

by  leave  of  court _  287 

Purchasing  undivided  interests,  objection  against  cannot  be 

raised  in  Supreme  Court.. _ _ 293-294 

Has  a  right  to  perfect  case,  when  interests  are  assigned  in- 
voluntarily pendente  lite 297 
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PLEA. 

In  abatement,  prior  action,  when  interpoBed 887 

In  abatement,  prior  action  not  ffood  when  suits  not   the 

same 390 

Of  prior  action,  in  a  foreign  State,  not  good  in  England 391 

Of  prior  action,  pending  in  another  State,  not  good,  why 392-393 

Of  prior  action,  when  both  suits  in  Circuit  Courts  of  United 

States,  good 394j  note 

Of  prior  action,  when  one  suit  in  State  court  outside  of  dis- 
trict and  the  other  in  Federal  Court,  not  good 394 

In  abatement,  of  pendency  of  writ  of  error 395-396 

Of  abatement,  of  prior  indictment 396 

Of  prior  action,  when  not  a  bar l 399 

Of  prior  action,  applies  to  forcible  entry  and  detainer  and 

distress  for  rent I.. 401 

Of  bona  fide  purchase,  what  it  must  allege ^ 243 

Of  prior  action,  applies  to  garnishment. 401 

Of  garnishment,  must  show  amount  due 401 

Of  foreign  attachment,  must  be  special 401 

Of  prior  action,  must  show  service 402 

Of  prior  action,  where  issue  as  to  debt.. 403 

Of  prior  action,  where  service  in  first  suit  after  second  com- 
menced.   __ 403 

Of  prior  action,  where  debt  assigned  after  first  suit  com- 
menced  _ 403-404 

Of  prior  action,  in  mandamus 404 

Of  prior  action,  when  one  suit  against  an  officer  and  the 

other  against  his  deputy  for  same  cause 405 

Of  prior  action,  character  of  proof  to  establish 405 

In  abatement  first  heard,  according  to  Lord  Bacon's  rules.,         460 

Relates  to  matter  foreign  tobilL.' •-  460 

When  to  be  on  oath  and  when  not — 460 

Of  excommunication,  how  framed,  according  to  Lord  Bacon's 

rules 460 

Of  outlawry,  how  framed,  according  to  Lord  Bason's  rules.  480 

Usually  reduces  defense  in  chancery  to  a  single  point 408-403 

In  abatement,  prior  action,  how  it  differs  from  pleas  to  the 

jurisdiction 411 

Pure  and  not  pure,  definition  of  each 411 

In  abatement  prior  action,  what  it  must  allege 411^-413 

Of  prior  action,  when  suits  brought  in  different  right,  not 

good 414 

In  bar  of  judgment,  either  in  Federal  or  State  court,  not 

embraced  within  the  same  jurisdiction,  good _         419 

Of  prior  action,  where  complainant  took  benefit  of  prior  suit  415-416 
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Of  prior  action,  in  United  States  Gonrfc,  in  junior  action  in  State 

court  not  within  the  jurisdiction  of  former  court,  not  good         417 
Of  prior  action  in  State  court,  in  junior  suit  in  Federal  Court 

not  embracing  former  court  within  its  district,  not  good.-  417-419 
Of  prior  suit  at  law  generally,  not  good  in  junior  suit  in 

chancery  ._ _ J 422-423 

Of  prior  action  only  good,  when  both  suits  pend  in  courts  of 

equal  or  superior  jurisdiction _ 424-425 

Of  prior  action,  when  scope  of  two  suits  not  the  same,  not  good  425-427 
Of  prior  action  in  United  States  Court,  good  in  junior  ac- 
tion in  State  court  within  jurisdiction  of  former  court 419-120 

Of  prior  action  in  United  States  Court  in  junior  suit  in  State 

court  within  district  of  former  court,  good -- 421 

Of  prior  action,  when  parties  in  junior  suit  reversed,  not  good         421 

Of  prior  action  no  defense  to  a  cross-suit 425 . 

In  bar  after  judgment  or  decree  in  prior  suit,  a  good  defense         427 
Of  final  decree  in  prior  suit  must  show  the  point  in  issue  in 

prior  case.- _ 429 

Of  decree  in  prior  suit  against  an  infant,  a  good  defense  in 

new  suit  brought  by  infant  for  same  cause  after  ago 429 

Of  decree  of  dismissal  on  hearing  in  prior  suit,  a  bar  to  sec- 
ond suit  for  same  cause 429 

Of  decree  of  dismissal  for  want  of  prosecution  no  defense  to 

new  suit  for  same  cause A...         429 

Of  prior  suit  in  chancery,  examination  before  master  into 

truth  of - 431 

Of  prior  action  at  law,  practice  as  to 431-432 

Of  prior  action,  form  of  in  chancery _  433-434 

Of  prior  action,  form  of  at  law 434-435 

PLEADINGS. 

Notice  of  facts  averred  in  them.- 153 

Construed  together,  as  notice - _.  157 

Need  not  be  amended,  when  new  trustee _ 28  J 

When  a  pendente  lite  purchase,  not  required  to  be  amended         296 
Filing  of,  under  lis  pendens  statute,  not  lis  pendens,  but  no- 
tice is 871-372 

Under  lis  pendens  statute,  construed  with  notice  in  respect  to 

lis  pendens - - 376 

In  defense  of  prior  action  pending _ 406-407 

When  too  lengthy,  both  party  and  his  counsel  were  fined, 

under  Lord  Bacon's  rules - 459 

When  libelous  or  slanderous  were  to  be  taken  from  the  files, 
suppressed  and  parties  punished,  according  to  Lord  Ba- 
con'srules 459 
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Wrongfully  secured  pendente  lite,  equity  will  not  restore,.         216 
Of  personal  property,  necessary  to  be  subject  to  garnish- 
ment  _ _ ___ 227 

Constructive  notice  of  equitable  rights 279,  note  (2) 

Motion  for  i^ecuring  by  petition,  pending  suit 242  and  note  (1) 

Writ  of,  steps  to  be  taken  to  procure  and  execute,  according 

to  Lord  Bacon's  rules __ 445 

When  injunctions  for  granted  and  when  not,  under  Lord 

Bacon's  rules 451 

POWER 

Of  court,  as  to  striking  notice  of  lis  pendens,  under  lis  pen- 
dens statutes,  from  files 380 

Of  legislature  to  enact  lis  pendens  laws 333-384 

PEACTIOE. 

In  case  of  prior  action  pending,  according  to  Lord  Bacon's 

rules-- - _ 449 

In  defense  of  prior  action  pending _ 406-407 

In   defense   of  prior  action,  when  scope  of  suits  not  the 

same _ __ 427 

In  chancery,  in  defense  of  prior  action  pending 430 

As  to  defense  of  prior  action  in  England  and  New  York 400 

At  law,  in  defense  of  prior  action _ 431-432 

Of  United  States  Courts,  how  regulated 197 

pkefereJ^ce. 

Secured  by  creditor's  bill-. 824 

PRESUMPTION. 

Of  publication  or  service,  in  Supreme  Court 120 

PEESUMPTIONS. 

Do  not  favor  lis  pendens 194-195 

PRINCIPAL. 

Bound  by  knowledge  of  agent 265 

PRIVILEGE. 

Writ  of,  when  awarded,  according  to  Lord  Bacon's  rules. . .  468-469 

PROCEEDINGS. 

Collateral,  with  respect  to  estoppel _ 184 

In  State  court,  how  construed  in  Federal  Courts 198 

Inrem,a  lis  pendens 251 

In  one  State,  faith  and  cfedit  given  to  in  all -  88 

In  State  court,  by  leave  of  Federal  Court,  a  lis  pendens 213 

In  bankruptcy,  lis  pendens  of 316-317 

By  attachment  in  Tennessee,  lis  pendens  of 331 

Must  point  out  property  involved-. 154 

To  enforce  tax  liens,  notice  of  lis  pendens  not  necessary 375 

In  bankruptcy,  how  taken,  under  Lord  Bacon's  roles 472 
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PROCESS. 

When  defective  in  prior  suit,  no  bar — -  399  (note) 

PROOF. 

Of  publication,  what 120 

Of  filing  notice  of  lis  pendens,  nnder  lis  pendens  statnte, 

presumed  in  Appellate  Conrt 881 

Of  lis  pendens,  character  of 405 

Ck)rreotion  of,  as  to  filing  notice  of  lis  pendens,  under  lis 

I>endens  statute,  when  allowed 882 

PROPERTY. 

Personal,  oases  doubting  application  of  lis  pendens  to 127 

Must  be  described,  how - - 154 

PROSECUTION. 

Without  inexcusable  intermission,  required * 168 

When  not  continuous 176 

Must  be  continuous - _ 185 

Dismissals  for  want  of,  according  to  Lord  Bacon^s  rules 448 

Failure  of  for  three  terms  dissolves  injunctions  against  suits, 

according  to  Lord  Bacon's  rules 451 

PUBLICATION. 

Proof  of,  what ,-  120 

Completed  before  defendant  in  the  court 110 

Presumption  of,  in  Supreme  Court - 120 

PURCHASE. 

Pendente  lite,  subject  to  costs  to  accrue  in  case 224 

Pendente  lite,  formerly  champerty 231 

Pendente  lite,  formerly  mala  fldes  in  New  York 232 

Pendente  lite,  now  not  void  but  voidable  merely. 232 

Ante  litem  and  part  payment 241 

On  execution  pendente  lite - ._ 242 

Pendente  lite  from  complainant,  Appellate  Court  will  not  re- 
verse for,  when 262 

Ante  litem  protected,  when 296,  note  (1) 

Pendente  lite,  pleadings  not  required  to  be  amended 2DG 

Pendente  lite,  improvements  as  well  as  lands  subject  to  lis 

pendens - 192  and  note  (5) 

Bona  fide,  what  a  denial  of  in  answer 71  (note) 

From  a  trustee  makes  a  trustee - -  71  (nots) 

From  the  court,  subject  to  lis  pendens -  2S8 

After  dismissal  and  before  bill  restored,  no  lis  pendens 295 

Bona  fide,  plea  of,  what  must  aUege 243 

PURCHASER 

Pendente  lite  of  res,  charged  by  statute  with  attorney's  lien.  80^ 

Of  attached  property  subject  to  attachment 815 

Under  mortgage,  made  pendente  lita 827 
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Pending  oreditor'B  bill 327-828 

On  execution  pending  partition  suit 830 

On  execution  pendente  lite -  328-829 

Pending  bill  to  set  aside  deed 829 

Before  second  mortgagee  files  oross-petition,  lis  pendens  as  to 

second  mortgage ., - - 831 

Mortgagee  is  one  within  the  meaning  of  Recording  Acts 886 

Before  perfection  of  lien  in  attachment,  in  Tennessee 831 

When  aided  by  estoppel _ - 832 

Trustees  are,  within  the  meaning  of  Recording  Acts 886 

Put  upon  inquiry,  notified —  157 

Only  bound  to  inquire  of  parties 162 

On  fi.  fa.  ante  litem,  protected - -  276 

Pendente  lite,  when  may  appear _ 281 

Pendente  lite  in  partition,  I:  oimd  to  pursue  the  case 287 

Ante  litem,  not  bound  by  lis  p^dens 289 

Ante  litem,  how  affected  by  Registry  Laws 290-291 

Only  required  to  search  record  as  to  parties  in  chain  of  title         292 

Pendent 3  lite,  represented  in  suit  by  grantor 296 

Bona  fide,  protected  by  Registry  Laws 835 

With  notice,  under  mortgages  and  trust  deeds,  from  persons 

without  notice  protected 836 

Without  notice,  from  one  haying  notice  protected 836 

Of  equitable  title,  whether  protected  or  not,  against  unre- 
corded instruments - -..  887 

At  judicial  sale,  not  compelled  to  take  property,  unless  lis 

pendens  statute  complied  with « 382 

With  notice  of  unrecorded  instrument  postponed 341  (note) 

Pendente  lite  cannot  invoke  statute  of  limitation,  against 

successful  litigant _ 212 

Of  property  involved  in  suit  in  State  court,  by  license  of 

Federal  Court,  pendente  lite 213 

Pe:adente  lite,  is  subject  to  the  costs,  which  shall  accrue  in 

the  case 224 

Pendente  lite,  was  formerly  guilty  of  champerty 231 

Pendente  lite,  was  formerly  mala  fides  in  New  York 232 

Pendente  lite,  now  not  void  but  voidable  merely 232 

Of  legal  title,  from  stranger,'pending  suit,  not  pendente  lite.  233 

Of  trust  property  pendente  lite,  becomes  a  trustee 236 

Pendente  lite,  when  bill  is  afterwards  dismissed 237 

Ante  litem  and  part  payment  before  suit 241 

On  execution,  pendente  lite - 242 

From  trustee,  with  notice  a  trustee 236,243 

Pendente  lite,  acquiring  equities,  may  be  protected 243 
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Estopped  by  recitals  in  his  grantor*8  deed 245 

On  judgments,  prior  to  suit,  bona  fide  not  lis  pendens 245 

On  judgments  rendered  pending  snit,  pendente  lite 249 

Under  decree,  a  trustee  of  the  court _ 251 

Of  the  reSy  when  suit  is  in  rem,  pendente  lite 251 

Pendente  lite,  when  his  grantor  divested  of*  title  by  the 

court  pending  suit - 255 

Of  note  pending  suit  on  it,  permitted  to  prosecute 255 

After  dismissal  and  before  suit  re-instated,  not  pendente  lite         258 
Bona  fide,  after  decree  and  before  writ  of  error,  not  pendente 

lite 259 

Pendente  lite,  ftom  complainant.  Appellate  Court  will  not 

reverse,  when -* 262 

Upon  judgment,  prior  to  service,  not,  pendente  lite 265 

Pendente  lite,  not  aneoessary  party...^ - -         272 

Pendente  lite,  represented  in  suit  by  party  from  whom  he 

purchased • - --  273 

Pendente  lite,  court  may  permit  to  present  equities 273 

Pendente  lite,  cannot  prosecute  appeal 273 

REAL  ESTATE. 

What  interest  in,  under  lis  x>end6nB  statute  makes  notice  of 

effective 883 

RECORD. 

Of  deed,  when  constructive  notice  of  lands  defectively  de- 
scribed therein — 384 

Definition  of,  what  it  is 405 

Of  instruments,  takes  effect  from  filing 337 

Though  destroyed,  constructive  notice 338 

What  the  law  requires  to  appear  in,  can  not  be  proved  aliunde         338 

Of  court,  whether  notice,  when —         256 

Of  recordable  instruments,  the  only  constructive  notice  of.  -  340 

Of  notice  of  lis  pendens,  though  destroyed,  still  constructive 

notice - 379 

Of  fact  of  filing  notice  of  lis  pendens,  under  lis  pendens  stat- 
utes, absolute  verity _ - 381 

Correction  of,  as  to  filing  notice  of  lis  pendens,  under  lis 

pendens  statutes 381-882 

RECOGNIZANCE. 

Required  of  complainant  or  a  deposit  to  satisfy  costs  and 
damages  before  bringing  a  bill  of  review,  according  to  Lord 

Bacon's  ordinances 443  414 

Lord  Bacon's  rules  with  resxiect  to 469 

RECORDING.    (See  Registry.) 
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BEFERENCE.  ^^^"^^ 

To  master,  in  defense  of  prior  action,  to  look  into  the  two 
suits 430 

To  master,  after  dismissal  and  new  bill  brought  to  look  into 

the  cases,  according  to  Lord  Bacon's  rules 447 

To  a  master  to  state  account,  should  be  made  with  directions 

of  the  court,  according  to  Lord  Bacon's  rules 458 

When  to  two  masters,  according  to  Lord  Bacon's  rules 458 

To  master  for  insufficiency  of  answer,  the  points  of  com- 
plaint must  be  pointed  out  to  the  master,  according  to 

Lord  Bacon's  rules 453 

Order  of  to  master  upon  a  lease  to  embrace  opinion  of  court, 

according  to  Lord  Bacon's  rules , 455 

To  master,  of  demurrer  or  question  of  jurisdiction,  not  to  be 

made,  according  to  Lord  Bacon^s  rules 456 

REGISTER 

Duties  of,  under  Lord  Bacon^s  rules 454 

Required  to  set  down  grounds  for  varying  from  Lord  Bacon's 

rules 456 

To  preserve  notes  of  proceedings  in  court,  under  English 

chancery  rules 455 

Not  to  regard  interlineations  of  counsel,  under  Lord  Bacon's  \ 

rules - - - 455 

To  be  careful  in  drawing  decrees  and  call  Chancellor's  atten- 
tion to  important  matters,  under  Lord  Bacon's  rules 455-456 

REGISTRY. 

Holder  of  unrecorded  deed,  takes  i)endente  lite 341-348^  385 

REGISTRY  LAWS. 

How  affect  ante  litem  purchases _ 290-291 

Definition  of. -1 333-334 

Can  not  be  retroactive 333-334 

Character  of _ 334 

Construction  of - 335 

Protect  bona  fide  purchasers - 335 

Not  affected  by  lis  pendens,  why - 338 

Modify  application  of  lis  pendens _ 340 

How  they  affect  lis  pendens 340 

REGISTRATION. 

Of  judgments  in  England „         247 

RE-HEARINGS. 

Not  granted  until  bonds  given  to  prove  suggestions,  under 

Lord  Bacon's  rules 453 

RELATION. 

No  application  to  lis  pendens,  when  bill  filed  after  service. .      96-97 
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KELATION.— Conhntted. 

Applies  iu  ejectment  upon  filing  declaration  with  proof  of 

service _ _  99 

Applied  to  lis  pendens  in  W.  Virginia 106 

Applied  to  sale  on  judgment  liens,  prior  to  lis  pendens 245 

Writ  of  error  will  not  relate  back. 119 

Not  applied  to  lis  pendens  of  amendments 205,  note  (1 ) 

When  lis  pendens  of  supplemental  bill  carried  back  by  it, 

filing  of  original  bill _  328 

BBLEASEE. 

Of  ante  litem  mortgage  and  not  a  party,  not  bound 256 

REMEDIEa 

Cumulative,  not  a  bar  to  each  other _  402-403 

REPLICATION. 

In  defense  of  prior  action 432 

To  plea  of  prior  action,  forms  of 435-436 

Of  nul  tiel  record  in  defense  of  prior  action,  when 400 

To  plea  of  prior  action,  that  debt  in  first  suit  is  assigned  by 

plaintiff - _ _ 404 

Admits  answer  sufficient 461 

Must  contain  no  new  matter  except  in  avoidance 462 

REPORT. 

Master  not  to  exceed  the  scope  of  the  order  of  reference.  - .  457 

Should  not  embrace  an  abstract  of  the  evidence 457 

Where  evidence  doubtful,  should  show  status  of  case. 452 

Of  master,  not  to  be  confirmed  under  nisi  order  shorter  than 

seven  days,  under  Lord  Bacon's  rules. _. 457 

Of  master  could  not  exceed  the  scope  of  order  of  refer- 
ence, under  Lord  Bacon's  rules 457 

Should  contain  an  opinion  on  the  evidence,  unless  doubtful 

to  give  one,  and  then  shoirid  show  that  status _.  457 

Of  master,  when  it  should  and  when  it  may  not  be  confirmed 
by  the  court,  according  to  Lord  Bacon's  rules 457,  note  (1) 

RES. 

Definition  of 58 

RES  LlTIGIOSA. 

Definition  of -  58 

Further  defined 63 

What  three  things  must  concur  in - 153 

Claimant  of  the,  must  be  impleaded 162 

RESTITUTION. 

Writ  of,  who  can  be  evicted  on 290 

^  RETAINERS. 

Upon  dismission,  not  granted  upon  petition,  according  to 
Lord  Bacon's  rules 467 
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EETURNS. 

Of  sheriffs,  wl^ere  filed  under  Lord  Bacon's  roles .'_.  470-471 

BEVIVAL. 

Of  Biiit  impossible,  when  defendant  dies  before  sendee 103 

REVIEW. 

Bill  of,  only  for  error  in  law  on  face  of  decree,  or  matter 

since  arisen,  or  newly  discovered  proof - 441-442 

Bill  of,  can  not  be  brought  until  decree  is  obeyed  and  per- 
formed  443 

Bill  of,  not  to  extinguish  rights  under  decree  until  final  hear- 
ing  443 

Bill  of,  not  to  be  brought  until  complainant  has  given  recog- 
nizance or  made  deposit  to  satisfy  costs  and  damages,  un- 
der Lord  Bacon^s  rules -  443-444 

RIGHT. 

Barred  by  fraud _-.         210 

Of  second  mortgage  when  lost,  for  want  of  cross-bill ...^ 331 

'     Of  prior  mortgage  to  fund,  waived  by  negligence 329 

RULE. 

As  to  description  necessary  for  lis  pendens 154 

Lord  Bacon's,  does  not  limit  time  of  prosecution 167-168 

As  to  sufficiency  of  notice  of  lis  pendens,  under  lis  pendens 

statutes 877 

SALE. 

In  a  fraudulent,  grantor  can  not  collect  rent  when  deed  set 

aside 216 

On  trust  deed  pendente  lite , - 235 

Of  trust  property  pending  a  bill  alleging  trust .-  236 

Bill  to  set  aside  a,  a  lis  pendens - 257 

Under  trust  deed  made  pendente  lite,  bound  by  lis  pen- 
dens   ^ '    268 

Of  the  res  after  levy  of  attachment,  effect  of 315 

Under  power  in  senior  mortgage  pendente  lite _•         327 

Estoppel  by  conduct  of  parties  at 832 

Before  service  of  citation  of  writ  of  error,  to  bona  fide  pur- 
chaser   101- 

On  execution,  pending  bill  to  set  aside  conveyance , 242 

Deed  and  trust  deed  made  at,  construed  together 252 

Under  unrecorded  mortgage,  after  notice  of  lis  pendens 

filed  imder  lis  pendens  statute,  invalid 380 

SCIRE  FACIAa 

Lis  pendens  appliesto - 215 

Based  on  record 215 

Lis  pendens  in,  illustrated > 215-216 

When  awarded,  according  to  Lord  Bacon's  rules ^ 467 


OEKEBAL  INDEX.  615 

_  Pages. 

SCOPE. 

Of  lis  pendens,  nnder  lis  pendens  statntes,  governed  bj 

terms  of  notioe  of - -- 372 

When  broader  in  one  suit  than  another,  defense  of  prior  ac- 
tion disallowed^  practice  in  such  case 425-427 

SELLER 

Must  be  impleaded  or  not  a  pendente  lite  sale 162 

SEQUESTRATION. 

Of  lands,  when  granted,  tinder  Lord  Bacon's mlesl 452 

Not  granted,  except  of  the  property  involved,  under  Lord 

Bacon's  rules __ 452 

Not  granted  upon  petition,  according  to  Lord  Bacon's  roles  467 
SERVICK                                    ^ 

Of  subpcena,  not  lis  pendens,  nntil  bill  filed- -.4 98 

Of  garnishee,  necessary  to  bind  in  attachment 99 

Upon  one  partner,  in  bill  for  specific  property,  when  lis  pen- 

.  dens-.- -       ■  100 

Acceptance  of,  lis  pendens  only  from  actual  acceptance 100 

Constructive,  statutes  asto J 107 

Required  for  lis  pendens  in  Missouri- -  105 

Unnecessary  after  appeal  or  writ  of  error 101 

Of  writ,  when  officer  instructed  as  to _ 102 

No  lis  pendens  without- 323,  note  (2) 

Where  defendant  to  creditor's  bill  dies  before,  no  lis  pendens  325 

Although  after  return  term,  a  lis  pendens 32fi« 

Will  not  relate  back  to  filing  of  bill _ Ill 

A  lis  pendens,  when  one  partner  only  served 281 

Upon  owner,  in  condemnation  suit,  necessary 283 

Onother  defendants - 102 

Unless  shown  in  prior  suit,  no  defense 402 

Notice  of  lis   pendens,  nnder  lis  pendens  statutes,  takes 

place  of - - -  376 

Of  process  ad  audiendumjiidicium^  necessary  before  hear- 
ing, or  party  not  bound,  according  to  Lord  Bacon's  rules  446 

SHERIFF. 

When  instructed,  as  to  serving  process 101 

SLAVES. 

Subject  to  lis  pendens - 137-188^  144 

SOLICITOR.    (See  Attorney.) 

SOUTH  CAROLINA. 

Lis  pendens,  statute  of - — - 860-361 

SPECIFIC  PERFORMANCE. 

Whore  defendant  in,  becomes  disabled  pending  suit 215 

STATUTE. 

English  of  lis  pendens 249-256 


616  GENEBAL  INDEX. 

Pages. 

STATUTK—Continued. 

New  York  of  lis  pendens.  .^ 250-251 

Wisconsin  of  lis  pendens ._ — 3o2-353 

Galifonua  of  lis  pendens 354 

Michigan  of  lis  pendens 355 

Minnesota  of  lis  pon  Jens 355-366 

Indiana  of  lis  pendens 357-358 

Missouri  of  lis  pendens - 359 

South  Carolina  of  Jis  pendens _ 360-361 

West  Virginia  of  lis  pendens 362 

New  Jersey  of  lis  pendens 3G3 

North  Carolina  of  lis  pendens 363-365 

Dakota  of  lispendens 366  307 

Virginia  of  lisjiendens-- _ 367-368 

English,  allowing  attorney's  lien 303-304 

Securing  attorney's  fees 301) 

Mechanic's  lien,  prescribes  commencement  of  suit 819-320 

Authorizing  bill  of  discovery,  when  judgment  not  a  lien 320 

Of  limitationi  cannot  be  invoked,  by  pendente  lite  purchaser 

against  successful  litigant 212 

By  English,  purchase  made  pendente  lite  champerty 23 1 

New  York,  deed  to  pendente  lite  purchaser  declared  void. . .  232 

The  New  York  construction  of  by  the  courts 132 

STATUTES. 

,       As  to  opening  up  judgments 266 

Of  most  States  make  conveyances  good  interpartes  without 

record « _« « 335 

Control  as  to  commencement  of  lis  pendens 94 

Bequiring  bills  filed  before  writ  should  change  common  law 

rule - - 94 

Lis  pendens,  when  none,  common  law  rule  in  force 95 

When  express,  as  to  commencement  of  suit- 110 

Lis  pendens  of   States,  do   not  apply  to  United   States 

Courts - - 198 

Lis  pendens,  relate  to  the  remedy  and  not  the  right 206 

In  United  States,  as  to  attorney's  lien 305 

STATES. 

Defense  of  prior  action,  where  suits  pend  in  different,  not 

good - 391 

Are  foreign  to  each  other,  as  to  the  pendency  of  suits,  why         391 
Proceedings  in  each,  binding  in  the  others. ,. 89-90 

STEAMBOATS. 

Subject  to  lis  pendens 145 

STOCKS. 

Subject  to  lis  pendens 128,130,134 
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SUIT. 

Gommenoement  of,  not  necessarily  th^  same  a§  that  of  lis  pen- 
dens    92 

Usnally  oommenoed  when  writ  issues - 92 

When  commenced,  when  delivered  to  sheriff  with  instruc- 
tions   - 101 

When  commenced,  when  pleading  delivered  to  clerk  with  in- 
structions   102 

Abatement  of,  when  action  joint  and  one  defendant  dies  be- 
fore service  on  the  others _ 102 

Cannot  be  revived,  when  defendant  dies  before  service 103 

Commencement  of,  in  Connecticut __ 103 

Commencement  of  ,  in  Arkansas 104 

Commencement  of ,  iiL  Vermont 104 

Commencement  of,  in  Kentucky 106 

In  chancery,  when  commenced  in  England 107 

When  commenced  controlled  by  express  statute 110 

Commencement  of,  in  California 110 

Not  abated  by  bankruptcy,  but  defective ^  276 

Not  commenced  unless  writ  sued  out Ill 

Primary  object  of,  not  material  ^  create  lis  pendens 163 

Writof  erroranew 118,260 

In  foreign  county  and  not  against  administrator,  not  binding 

on  him _ _ 223 

Auxiliary  in  aid,  eifect  of 315 

Pendency  of,  involving  consideration  of  note,  effect  of 236-237 

Against  administrator  involving  estate  a  lis  pendens 222 

Not  continuous,  no  lis  pendens - _ _  185 

On  mortgage  debt,  how  affects  mortgage,  as  to  limitation. . .  211 
SUITS. 

Two  for  same  cause  presumed  vexatious,  when 897 

Two  for  same  cause  when  not  deemed  vexatious 898,  and  note  (1) 

When  prior  not  a  bar , 399 

Prior  not  a  bar  when  process  defective - 399  ;  note) 

Prior  one  abated,  when  second  suit  commenced  before  serv- 
ice in  first - - 403 

Pendency  of,  in  defense  of  prior  action,  not  provable  by 

parol 405 

Defense  of  prior,  what  constitutes 412-413 

In  United  States  Court  a  defense  to  prior  suit  in  State  oourt 

within  district  of  former  court _. 419-420 

In  State  court,  a  defense  to  junior  suit  in  United  States  Court 

embracing  formercourt  in  its  district ^  421 

Prior,  not  good  defense  to  junior,  when  parties  reversed 421 

Prior,  in  foreign  tribunal  not  a  defense 415-416 
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Prior,  in  United  States  Court,  no  defense  to  jnnior  in  State 

court  out  of  district  of  former  court -  417 

Prior,  in  State  court  no  defense  to  junior  in  United  States 

Court  not  embracing  former  court  in  its  district 417-419 

Remedy  of  in  chancery  different  from  that  in  suit  at  law..  422 

Prior,  only  good  where  both  suits  pend  in  courts  of  equal  or 

superior  jurisdiction - 424-425 

Prior,  no  defense  to  cross-suit -  425 

Prior,  after  judgment  or  decree  pleadable  in  bar 427 

Defense  of  prior,  not  good  when  scope  of  both  suits  not  the 

same - - 425-427 

Prior,  practice  at  law,  in  defense  of - 431-432 

Prior,  in  defense  of,  parties  not  necessarily  the  same 413 

Defense  of  prior,  when  suits  not  brought  in  same  right 414 

What  dismissed  on  motion  and  what  of  course,  according  to 

Lord  Bacon's  rules 447-418 

At  law,  when  may  be  enjoined  and  when  not,  according  to 

Lord  Bacon's  rules - 449-450 

Court  will  stay,  according  to  Lord  Bacon's  rules 450-451 

When  it  and  cross-suit  treated  as  one 379 

SUPERSEDEAS. 

Why  lis  pendens  created  by - - 125 

SUPPLIOAVIT. 

When  issued,  under  Lord  Bacon's  rules 469 

SUPREME  COURT. 

Of  the  United  States  may  make  rules  for  Federal  Court. . .         197 
SUBPCBNA. 

Service  of,  after  bill  filed,  commencement  of  lis  pendens. . .  ^ 

Service  of,  no  actual  notice 93 

Service  of,  commencement  of  lis  pendens,  and  common  law 

rule 95 

Service  of,  not  lis  pendens  until  bill  filed 98 

When,  acceptance  antedated,  lis  pendens  from  acceptance 

only 100 

Service  of,  in  West  Virginia,  lis  pendens  before  bill  filed. . .  105 

Service  of,  in  Kentucky,  necessary  for  lis  pendens 106 

SURPLUSAGK 

When  it  will  not  vitiate  notice  of  lis  pendens,  under  lis  pen- 
dens statute 377 

TACKING. 

What  it  is,  and  illustration  of .,         217 

Exploded  in  the  United  States 218 

TAXES. 

The  power  to  collect,  incident  to  sovereignty 150 


GENEBAL  INDEX.  519 

Pages. 
TAXES.— Con^in«€d. 

The  lieu  of,  paramount 151 

Hazards  of  non-payment 'of - 284 

Proceedings  to  collect,  are  in  rem 286 

TENANT. 

Under  lease^  made  pendente  lite 238 

In  possession,  before  snit  and  not  a  party  not  bound...: ...  240 

Of  owner  cannot  acquire  tax  title 258 

Purchasing  at  tax  sale,  trustee  for  landlord. : , 287 

TENDER 

Must  be  made,  before  property  pledged  or  mortgaged  can  be 

gamisheed —  227 

TENNESSEE. 

Attachment  proceedings  in  chancery  in 881 

TEXAS. 

Statute  as  to  commencement  of  chancery  suits 114 

Construction  of  statutes,  as  to  commencement  of  suits,  etc..  114 

TTTLK 

When  equitable  ripens  into  legal,  pending  suit 277 

Deraigned  from  prior  equity,  illustrated 278 

Apparent  recorded,  determines  rights  of  parties 843 

TRAVERSE. 

Must  be  direct  and  of  matter  of  substance ....'.  461 

TRIAL. 

In  Appellate  Ooort,  when  cte  novo 221 

TRUST. 

Resulting  from  purchase  of  lands  with  money  of  another. . .  233 

Property,  sold  pending  bill  alleging  trust 236 

Deed  of,  sale  under  pending  bill,  questioning  amount  due..  235 
Deed  of,  executed  pendente  lite,  and  sale  under,  bound  by 

lis  pendens _ 268 

Deed,  made  at  same  time  of  deed,  one  transaction 252 

Allegation  of  in  bill,  notice  of  lis  pendens 136  and  note 

Knowledge  of,  notice 70-71  (note)" 

When  admitted  in  chancery,  reference  may  at  once  be  taken 

for  statement  of  account 458 

TRUSTEE. 

May  avail  of  lis  pendens,  as  an  excuse 214 

One  who  purchases  pending  a  bill  alleging  a  trust,  is  a 236 

Change  of ,  pending  suit 282 

New,  controlled  by  lis  pendens  of  suit  without  service 282 

TRUSTEES. 

Are  purchasers,  within  the  meaning  of  Recording  Acts 836 

1  VENDOR'S  LIEN. 

Effect  of  lis  pendens  upon.... ^ 320 
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Paces. 
VEKDICT. 

Without  judgfment  thereon,  no  lien  on  real  estate 324  (note) 

VERMONT. 

Oommenoement  of  snit  in 104 

VIGILANCE, 

Maxim,  in  respect  to 82 

VIRGINIA. 

Lis  pendens  statute  of .-  967-368 

VITIUM  LITIGIOSA. 

Name  given  lis  pendens  in  Continental  Europe 63 

WAIVER. 

By  involuntary  assignee  of  right  to  perfect  case 298 

Of  prior  right  to  funds,  lost  by  negligence -  329 

WEST  VIRGINIA. 

Commenoement  of  suit  in 105 

Lis  pendens  statute  of - 362 

WISCONSIN. 

Lis  pendens  statute  of 352-353 

WRIT. 

Of  error,  a  new  lis  pendens 101-118 

Of  error,  a  good  defense  in  abatement  of  second  suit 395-396 

Formerly  issued  before  bill  filed _..  92 

When  declaration  in  ejectment  served  discloses  subject  of 

suit - - -.- 99 

When  alias  or  pluries  issue,  original  must  be  returned 110 

Issued  in  blank,  in  Connecticut 1 107 

Issue  of,  necessary  to  commencement  of  suit 104 

Of  assistance,  what  steps  to  be  taken  in  chancery  case  to  se- 
cure  - - 241  and  note  (1) 

Of  error,  purchase  before  and  after,  effect  of 259 

Time  of  issue  of,  commencement  of  suit  in  Vermont,  when 

afterwards  delivered  for  service 104 

Of  error,  anew  suit 101 

When  given  to  the  sheriff  with  instructions 101-102 

Of  restitution,  who  can  be  evicted  on  it 290 

Of  possession,  steps  to  be  taken  in  procnrance  and  execu- 
tion of,  in  accordance  with  Lord  Bacon*s  rules 470 

Of  ne  exeat  regnum,  when  granted,  according  to  Lord  Ba- 
con's rules 445 

WRITS. 

Of  privilege.  Lord  Bacon's  rule  with  respect  to 468-469 

And  other  process,  where  filed,  under  Lord  Bacon's  rules...         470 
Of  ne  exeat  regnum  and  other  writs,  when  and  how  issued, 
according  to  Lord  Bacon's  rules 468-470 


3  6105  044  286  190 


. 


